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DISTRICT COUNCIL

File Ref: U920316
Prop. No. 515880
Ask For: Mr Shapcott

15 November, 1992
Golden Bay Cement Co. Ltd.,
Cl- Mr Jim Hipa Lutherus,
168a Waikawa Road,
PICTON.
Dear Sir,

Application for Resource Consent pursuant to Section 88 of the
Resource Management Act 1991 - Land Use Activity
APPLICANT: GOLDEN BAY CEMENT CO. LTD.

The Council considered your application for a resource consent dated 6 October 1992
seeking consent to signage of the Golden Bay Company logo on three silos and additionally,
on behalf of the Picton Business Association, signage to the effect "Welcome to Picton" on
Silo 2 - all in terms of. the dimensions and colours put forward in the application. The
property involves Cement Silos 1, 2 and 3located at Lagoon Road/Freezing Works Road,
West Shore, Picton, being described as Lot 1 DP 4973 and Pt 1 DP 4964.
It was resolved that a resource consent be granted pursuant to Section 105 of the Resource

Management Act 1991 and in accordance with Section 104 of that Statute.
The grounds for the decision were that the overall content/size of signs was in compliance
with requirements, that it was appropriate that a welcome sign be visible from the Port in
terms of plan. policy and that the positive effects claimed were supported.
Your status as an applicant/person making a submission provides you with certain legal
rights with regard to the Council's decision.
For your general guidance, Sections 120, 127 and 357 of the Resource Management Act
1991 provides rights with respect to:
1.

Appeal. (8120)

2.

Application for change or cancellation of consent conditions. (8127)

3.

Objection to certain decisions and requirements of consent authorities. (8357)

Section 127 Involves making an application direct to the Council.

MARLBOROUGH DISTRICf COUNCIL, SEYMOUR SQUARE, P.O. BOX 443, BLENHEIM, NEW ZEALAND.
TELEPHONE:.(03) 578-5249, FACSIMILE: (03) 578-6866.
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Section 357 Requires that an objection be lodged with the Council within 15 working days
of your receipt of the Council's formal decision.
·
Section 120 Concerning appeal, requires that a "Notice of Appeal" be lodged with the
Registrar of the Planning Tribunal and with the Council within 15 working days of your
receipt (or receipt by the person who filed the application on your behalf) of the Council's
formal decision.
The address of the Planning Tribunal is P.O. Box 5027, lambton Quay, Wellington. An
appeal must be lodged on Form 7 prescribed by the Resource Management (Forms)
Regulations 1991 and must be accompanied by a filing fee of $55.00 (GST inclusive) as
specified in those Regulations under Part VI, Section 28, Sub-section (3). A copy of the
above Regulations may be purchased from the.Government Printing Office. ·
You should note that a Resource Consent lapses on the expiry of two years after the date of
commencement of that consent, unless the consent is given effect to, or after the expiry of
such shorter/longer period as is expressly provided for in the consent. Section 125 of the
Resource Management Act 1991 details matters of consent time extension.
If you are intending to exercise your legal rights regarding the Council's decision and you

are in anY doubt how to proceed, it is strongly recommended that you consult with your
Agent/Lawyer.
Yours faithfully,
A.P. QUIRK,
DISTRICT SECRETARY.
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940790

DISTRICT COUNCIL
File Ref:
Prop No:
Ask For:

U940790
Mr Davidson

6 July 1994

Port Marlborough NZ Limited
P 0 Box Ill
PICTON
ATTENTION: G Boon

Dear Sir

Approval of Application for Resource Consent Pursuant to
Section 88 of the Resource Management Act 1991 - Land Use
(Bore Construction)
APPLICANT:

Port Marlborough

SITE OF APPLICATION:

Shakespeare Bay

DATE OF APPLICATION:

21 June 1994

GRID REFERENCE AND

WELL NUMBER:

P27w/0166
P27w/0167
P27w/0168
P27w/0169
P27w/0170
P27w/0171
P27w/0172

PERMIT NUMBER:

1277

PROPOSAL:

To construct seven geotechnical bore holes.

P27:2593650-5991700
P27:2593750-5991750
P27:2593700-5991850
P27:2593800-5991900
P27:2593800-5992000
P27:2593800-5991350
P27:2593900-5991500

DECISION:
That application U940790 for a Resource Consent to construct seven geotechnical bore holes
be approved pursuant to Section 105 of the Resource Management Act 1991 and in
accordance with Sections 104 and 108, and subject to the following conditions :
(a)

That this consent shall be valid for a period of two years from the date of issue and shall
expire after that period unless the permit holder has substantially exercised the permit.

MARLBOROUGH DISTRICT COUNCIL, SEYMOUR SQUARE. P.O. BOX 443, BLENHEIM, NEW ZEALAND.
TELEPHONE: (03) 578-5249, FACSIMILE: (03) 578-6866.
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(b)

That this consent is not transferable to another site.

(c)

That the applicant is to provide Council with:

(d)

(i)

A fully completed well log;

(ii)

Copies of the results of any pump tests carried out on the well;

(iii)

Copies of the results of any chemical analyses performed 011 underground water
taken from the well;

(iv)

Copies of the certification for the well head/reticulation that ensures:
(a)

Suitable construction to avoid contamination of the aquifer.

(b)

Existence of a 2 centimetre diameter probe for the purposes of measuring
water level.

That the new well shall be located not less than 30 metres from any septic tank or
soakage field system.

GROUNDS:
The grounds for the decision were that the proposed activity was unlikely to have any
significant effect on the environment in terms of the Fourth Schedule or Part IT of the Act, and
the application was in accordance with the policies and rules of the Transitional Regional Plan.
Please note that the foregoing is the full text of the decision.
Your status as an applicant/person making a submission provides you with certain legal rights
with regard to the Council's decision.
For your general guidance, Sections 120, 127 and 357 of the Resource Management Act 1991
provides rights with respect to:

1.

Appeal. (S120)

2.

Application for change or canceUation of consent conditions. (S127) (applicant(s)
only)

3.

Objection to certain decisions and requirements of consent authorities. (S357)
(applicant(s) only)

Section 127 Involves making an application direct to the Council.
Section 357 Requires that an objection be lodged with the Council within 15 working days of
your receipt of the Council's formal decision.
Section 120 Concerning appeal, requires that a "Notice of Appeal" be lodged with the
Registrar of the Planning Tribunal and with the Council within 15 working days of your receipt
(or receipt by the person who filed the application on your behalf) of the Council's formal
decision.

6 July 1994

MARLBOROUGH DISTRICT COUNCIT..

Page2

.

I'

The address of the Planning Tribunal is P.O. Box 5027, Lambton Quay, Wellington. An
appeal must be lodged on Form 7 prescribed by the Resource Management (Forms)
Regulations 1991 and must be accompanied by a filing fee of$55.00 (GST inclusive) as
specified in those Regulations under Part VI, Section 28, Sub-section (3). A copy of the above
Regulations may be purchased from the Government Printing Office.
You should note that a resource consent lapses on the expiry of two years after the date of
commencement of that consent, unless the consent is given effect to, or after the expiry of such
shorter/longer period as is expressly provided for in the consent. Section 125 of the Resource
Management Act 1991 details matters of consent time extension.
If you are intending to exercise your legal rights regarding the Council's decision and you are in
any doubt how to proceed, it is strongly recommended that you consult with your
Agent/Lawyer.

Yours faithfully,
A.P. QUIRK,
DISTRICT SECRETARY.

PER: ................................

6 July 1994
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941022

MARLBOROUGH
File Ref:
Ask For:

DISTRICT COUNCIL

U941022
Barry Johnson

12 September 1994

Port Marlborough NZ Ltd
P 0 Box 111
PICTON
ATTENTION: Mr G Boon

Dear Sirs

Approval of Application for Resource Consent Pursuant to
Secti«;)n 88 of the Resource Management Act 1991 - Land Use
(Bore Construction)
APPLICANT:

Port Marlborough New Zealand Ltd

SITE OF APPLICATION:

Picton Ferry Terminal

DATE OF APPLICATION:

16 August 1994

LEGAL DESCRIPTION:

Pt Sec 1170 Town ofPicton, Lot 1 DP 7579 Sec 1279 Town of
Picton.

GRID REFERENCE:

P27:2594180-5990575

WELL NUMBER:

P27w/174,P27w/175,P27w/176,P27w/177

PROPOSAL:

To drill four geotechnical bores to quantify soil properties for
proposed foundations.

Pz.-:t

7_ 9'1~'ZOO-

SCIJ"'o ICO

DECISION:
That application U941 022 for a Resource Consent to construct four new test bores at Picton Ferry
Terminal be approved pursuant to Section 105 ofthe Resource Management Act 1991 and in
accordance with Sections 104 and 108, and subject to the following conditions:

1.

That this consent shall be valid for a period of two years from the date of issue and shall expire
after that period unless the permit holder has substantially exercised the permit.

2.

That this consent is not transferable to another site.

3.

That the applicant is to provide Council with:
(a)

A fully completed well log;

(b)

Copies of the results of any pump tests carried out on the well;

(c)

Copies ofthe results of any chemical analyses performed on underground water taken from
the well;
·

MARLBOROUGH DISTRICT COUNCIL, SEYMOUR SQUARE, P.O. BOX 443, BLENHEIM, NEW ZEALAND.
TELEPHONE: (03) 578-5249, FACSIMILE: (03) 578-6866.
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GROUNDS:
The grounds for the decision were that the proposed activity was unlikely to have any significant effect
on the environment in terms of the Fourth Schedule or Part II of the Act, and the application was in
accordance with the policies and rules of the Transitional Regional Plan.
Please note that the foregoing is the full text of the decision.
Your status as an applicant/person making a submission provides you with certain legal rights with
regard to the Council's decision.
For your general guidance, Sections 120, 127 and 357 of the Resource Management Act 1991 provides
rights with respect to:
1.

Appeal. (S120)

2.

Application for change or cancellation of consent conditions. (S127) (applicant(s) only)

3.

Objection to certain decisions and requirements of consent authorities. (S357) (applicant(s)
only)

Section 127 Involves making an application direct to the Council.
Section 357 Requires that an objection be lodged with the Council within 15 working days of your
receipt of the Council's formal decision.
Section 120 Concerning appeal, requires that a ''Notice of Appeal" be lodged with the Registrar of the
Planning Tribunal and with the Council within 15 working days of your receipt (or receipt by the person
who filed the application on your behalf) of the Council's formal decision.
The address of the Planning Tribunal is P.O. Box 5027, Lambton Quay, Wellington. An appeal must
be lodged on Form 1 prescribed by the Resource Management (Forms) Regulations 1991 and must be
accompanied by a filing fee of$55.00 (GST inclusive) as specified in those Regulations under Part VI,
Section 28, Sub-section (3). A copy of the above Regulations may be purchased from the Government
Printing Office.
You should note that a resource consent lapses on the expiry of two years after the date of
commencement of that consent, unless the eonsent is given effect to, or after the expiry of such
shorter/longer period as is expressly provided for in the consent. Section 125 of the Resource
Management Act 1991 details matters of consent time extension.
If you are intending to exercise your legal rights regarding the Council's decision and you are in any
doubt how to proceed, it is strongly recommended that you consult with your Agent/Lawyer.

Yours faithfully,
A.P. QUIRK,
DISTRICT SECRETARY.

PER: ................................

12 September 1994
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PLANNING-TRIBUNAL

INTERIM DECISION AND REPORT TO THE
MINISTER OF. CONSERVATION
·. "'- ,.·

.·.'..~~:· ..
':

Appeals and Inquiries concerning a proposed-'deep water port in Shakespeare Bay in the
Marlborough Sounds

JUNE 1993

' \·
:::
.

BEFORE THE PLANNING TRIBUNAL
His Honour Judge Skelton - (presiding)
Mr R. G. Bishop
Mrs R. Grigg

HEARING at BLENHEIM on the 1st to 5th, 8th to 12th, and 15th to 18th
days of February 1993

2

COUNSEL
Mr M.R. Camp QC with Mr P.J. Radich for Port Marlborough New
Zealand Limited
Mr R.J.B. Fowler with Miss S.A. Brown for Coal Corporation of New
Zealand Limited
Mr D. Forsell for the Minister of Forestry
Mr M. T. Parker with Miss P. Rutledge for the Director General of
Conservation
Mr P.M. Salmon QC with Mr B.A. Jenkins for New Zealand Rail Limited
Mr R.D. Crosby for the Marlborough District Council

INTERIM DECISION ON APPEALS AND REPORT ON INQUIRIES
TO THE MINISTER OF CONSERVATION

Introduction
These proceedings, which by consent were heard together, comprise three
appeals and three inquiries arising out of a proposal by Port Marlborough
New Zealand Limited to establish certain port facilities in Shakespeare Bay
in the Marlborough Sounds.

Towards the end of 1991 Port Marlborough New Zealand Limited applied
for five resource consents as follows:-

a coastal pennit : to reclaim and develop part of Shakespeare Bay
with wharves and associated facilities;
a coastal pennit : for the disposal of stormwater into Shakespeare
Bay;
a discharge permit : to discharge contaminants to the air;
a land use consent : for various earthworks and land clearance
'

associated with this development; and
a land use consent : for a non-complying activity.
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The application for the first four consents was made to the then
Nelson/Marlborough Regional Council. The application for a land use
consent for a non-complying activity was made to the Marlborough District
Council.

The applications for resource consents for the reclamation, the stormwater
discharge, the land use consents for earthworks and a non-complying
activity were publicly notified on 13 November 1991, and submissions·
closed on 11 December 1991. The application for a permit to discharge
contaminants to the air which had been lodged later than the other
applications was publicly notified on 20 November 1991, and the time for
submissions would have closed on 18 December 1991. However, upon
request for a waiver this date was extended in respect of all applications to
20 December 1991.

All those who made submissions in respect of these applications were
invited to a pre-hearing meeting on 28 January 1992 to clarify, mediate or
assist resolution of the matters put in issue by the various submissions.

On 8 January 1992, the Director General of Conservation, acting pursuant
to section 372 of the Act, issued a direction to the then N elson!Marlborough
Regional Council. This direction, which was subsequently amended by a
further direction issued on 18 February 1992, required the activities for the
two coastal permits to be treated as applications for restricted coastal
activities. This meant that the decision to grant these two consents was to
be made by the Minister of Conservation after considering the

4

recommendations of a committee of the Regional Council made pursuant to
section 118 of the Act.

In this case because there were applications for coastal permits and for land
use consents, as well as a permit to discharge contaminants into the air, the
Nelson/Marlborough Regional Council and the Marlborough District
Council appointed a joint hearing committee comprising two councillors
from each of the Councils, and an appointee of the Minister of Conservation
who was also appointed as an independent Commissioner by the two
Councils.

Following public notification of the applications some 52 submissions were
received. Thirty-one supported the applications, 8 raised some concerns
about them, and 13 were opposed.

Between 2 and 4 March 1992, the joint hearing committee conducted a
public hearing at Blenheim in the course of which it heard evidence and
submissions from a large number of bodies and persons who had made
submissions in respect of these applications, including all those who
became parties to these proceedings.

Foilowing this hearing the joint hearing committee prepared and issued a
detailed report covering the matters just referred to, together with its
recommendations and decisions, as appropriate, in respect of the five
resource consents.

In the result, recommendations were made to the Minister of Conservation

the two coastal permits should be granted as applied for, with the

5

exception of that part of the application for a coastal pennit to reclaim and
establish the port facilities that sought consent to the construction of a coal
berth and an associated mooring dolphin. Decisions were also made to
grant both land use consents as applied for and to grant a discharge pennit
to authorise the discharge of contaminants into the air. Detailed conditions
were to be attached to each of the consents just referred to. Because it may
be necessary to discuss the tenns of these consents later. they are annexed
to this decision and report as Appendix "1".

From those recommendations and decisions these appeals and requests for
inquiries have followed. The requests for inquiries were made pursuant to
section 118(6) of the Act which applies the relevant provisions of sections
120 and 121 relating to appeals. to the notification of the recommendations
provided for under sections 117 and 118. These requests relate of course to
the application for the two coastal pennits for restricted coastal activities.
The other three resource consents are the subject of appeals in the nonnal
way under section 120 of the Act.

It follows from this that this Tribunal now faces the potentially difficult task

of having to report to the Minister of Conservation on the joint hearing
committee's recommendations in respect of the two proposed coastal
pennits and also having to make a decision in respect of each of the other
resource consents. namely the two land use consents and the pennit to
discharge contaminants into the air.

We have given some thought to this dual role and the way we should go
'

about our task generally, including how we should render our report and
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make our decisions. This matter was adverted to in submissions, but it was
never suggested that we should conduct separate hearings.

We have decided to combine in the one document our report to the Minister
of Conservation and our decisions on the appeals so that the relationship
between the two can be readily appreciated and understood. It also saves us
having to repeat references to the evidence and the submissions. For this
reason this document will now be referred to, purely for convenience, as a
"decision", but at the appropriate stage we will formally record our
determinations in respect of the appeals and formally make our report to the
Minister of Conservation.

We add here, that we have decided to record our determinations before our
report because, towards the end of the hearing, it became clear that the
principal issue for determination in this case is whether land use consent
should be granted to allow the port facilities to be established. We will
have more to say about this later.

At this stage it is also convenient to record that Port Marlborough New
Zealand Limited will now be referred to as "Port Marlborough"; Coal
Corporation ofNew Zealand Limited as "Coal Corp"; the Director General
of Conservation as the "Director General"; New Zealand Rail Limited as
"NZ Rail"; and the Marlborough District Council which has, since these
proceedings began, become a unitary authority thus taking over the
functions of the former Nelson/Marlborough Regional Council which has
been abolished, will be referred to as "the Council".

7

Again for convenience, we will now refer to the three appeals and the
requests for inquiries simply as nappeals". The appeal by NZ Rail- RMA
63/92 - seeks to have all the resource consents refused. The appeal by Port
Marlborough - RMA 70/92 - is an appeal against that part of the joint
hearing committee's recommendations to the Minister of Conservation that
would limit the coastal permit for the reclamation and port development by
excluding the coal berth and its associated dolphin mooring. The appeal by
the Director General - RMA 79/92 - is an appeal against some of the
conditions proposed by the joint hearing committee in respect of the coastal
permit for the reclamation; the land use consent for earthworks and land
clearance; and the land use consent for a non-complying activity. It also
seeks to have the recommendation to grant a coastal permit to discharge
stormwater overturned.

Between 22 May 1992 and 30 October 1992 the presiding Planning Judge
conducted a pre-hearing conference in respect of all these proceedings at
Blenheim and at Christchurch over three sessions. Copies of the Minutes
issued following each of those sessions are annexed to this decision as
Appendices "2". "3", "4" and "5".

In the course of the pre-hearing conference the matters in issue between the
parties were clarified and several of those bodies and persons who had
originally made submissions either joined with or had their interests
assumed by other parties. Consequently, by the time the substantive
hearing began before the Tribunal, the number of parties had reduced
significantly, the issues were clear, and the hearing was able to proceed in
an orderly fashion. Also in the course of the uiterlocutory proceedings
ading up to this hearing, the presiding Planning Judge heard and

8

determined an application by NZ Rail for leave to obtain discovery against
both Port Marlborough and the Council and his decision in respect of that
application is reported at 2 NZRMA 40. Following that decision infonnal
discovery involving NZ Rai~ also took place but no orders were required.

Then, by the time the substantive hearing began, the matters in issue
between the Director General and Port Marlborough were virtually
resolved, and consequently counsel for the Director General did not seek to
take an active part in the hearing until closing submissions. On 8 February
1993, a memorandum was filed setting out the terms upon which the
Director General, Port Marlborough and the Council had agreed that the
Director General's appeal could be determined. Once again, if it becomes
necessary, we will have more to say about this later in the light of
submissions we received from counsel. including Miss Rutledge for the
Director General, when they closed their respective cases.

The substantive hearing commenced at Blenheim on l Februaty 1993 and
continued until 18 February 1993 when the Tribunal adjourned for reasons
that will be set out shortly. On 2 February 1993 in the company of
representatives of the parties we made a site inspection, during which we
viewed Shakespeare Bay and its environs, Picton Harbour, and an area that
we will call the Picton tip area which was referred to by NZ Rail during the
hearing as being a suitable site for log storage and marshalling. On
18 February 1993, this time unaccompanied but with the full knowledge
and approval of the parties, we made a second site inspection. Both
inspections were helpful in that they enabled us to better understand the
'

detailed evidence that we heard from the 39 witnesses who were called to
·ve evidence during the hearing. The names of each of those witnesses and

9

the party calling them appear in a list annexed to this decision as Appendix
"6". A list of the exhibits produced during the hearing is also annexed to

this decision as Appendix 1'7".

In line with our usual practice, the evidence·in"chief of each witness had

been prepared and circulated prior to the hearing, and at the hearing we also
had the benefit of a contemporaneous transcription setvice provided by two
stenographers using a word processor and a laser printer. This enabled
counsel and ourselves to be provided with a transcript of additions to
evidence~in-chief,

cross"examination, re·examination and questions by the

Tribunal on a daily basis. We also adopted the practice of spending a short
time at the beginning of each day going through this transcript with counsel
so that after all the evidence had been heard a complete, corrected, and
agreed transcript became available to each of us and to counsel

We would like to say here that we are grateful to the two stenographers for
their patience and for the skill they showed in providing this transcript,
bearing in mind that prior to the hearing neither of them had been involved
in this particular jurisdiction. We also want to say that the task of preparing
<.

this decision, while still a daunting one, was eased considerably by having
such ready access to the record.

Overall, as we commented earlier, this hearing proceeded smoothly and
efficiently and this is as much a tribute to counsel and their witnesses as to
any other factor. As we commented before we adjourned on
18 February 1993, we thought that all parties had presented their cases well
and were to be congratulated for having done so. As the reader of this
ecision will discover, a proposal to establish new port facilities is a

t

-
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complex matter but even at this early stage one thing can be said with
confidence, and that is that this proposal has now been the subject of close
scrutiny in the course of two detailed hearings, one before the joint hearing
committee which of course by its very nature was a much shorter and less
formal hearing than ours, and the other before this Tribunal.

We mentioned a moment ago that we adjourned on 18 February 1993. The
reasons for that now follow. In the course of his closing submissions Mr
Camp, leading counsel for Port Marlborough, drew our attention to the
provisions of section 118(5)(a) of the Act which provide that notice of a
recommendation by a hearing committee is to be given no later than 15
working days after the conclusion of the hearing. Then, by reference to
section 290(1) of the Act, Mr Camp submitted, although we are bound to
record with little enthusiasm, that the Tribunal might be under the same
time constraint at least in respect of our report to the Minister of
Conservation. Other counsel submitted that this is probably not so, pointing
out that section 269(1) of the Act authorises the Tribunal to regulate its
proceedings in such manner as it thinks fit, subject of course to any express
provisions in the Act.

The question also arises as to whether these proceedings include the kind of
inquiry contemplated by section 290( 1) of the Act. It will be noticed that
this subsection refers to an inquiry against a persons decision whereas here
our inquiries were in respect of the joint hearing committee's
recommendations to the Minister of Conservation which have yet to be the
subject of any decision.
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We notice also that if Mr Camp's time limit argument is right, it is probably
right to say also that there is a time limit on us in tenns of section liS of the
Act relating to decisions by consent authorities. This also happens to be 15
working days after the conclusion of the hearingt except to the extent that
the consent authority extends the time pursuant to section 115(2) of the Act.
Once again by section 290(1), the Tribunal has the same power, duty and
discretion in respect of a decision of a consent authority as the consent
authority had itself.

It is not standard practice for Parliament to place time constraints on the
decision making functions of a judicial body such as this Tribunal, and we
doubt that Parliament intended to do that when it enacted the various
sections of the Act to which we have just referred. For ourselves we rather
think that the word "duty" in section 290(1) is intended to refer to the duty

to consider the relevant provisions of the Act, rather than to comply with
procedural obligations. Several decision makers at first instance have
different procedural obligations from those applying to this Tribunal.

Be that as it may, and having regard to the importance of this mattert we
were not prepared to risk jeopardising three weeks of hearing by failing to
comply with a procedural obligation, although we also have doubts about
the true nature and extent of the risk in any event. Then too, as at
18 February 1993, there was still the possibility of an appeal relating to a
plan change to authorise the relocation of part of Queen Charlotte Drive as
an integral part of Port Marlborough's proposed port development.
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For these reasons, we chose not to conclude the hearing on that day but to
adjourn it sine die with leave reserved to any party to have it brought on at
15 working days notice.

The Registrar has advised us that no appeals have been filed in relation to
the plan change, and when we had completed our deliberations the
presiding Planning Judge issued a further Minute to the Parties in
accordance with the terms of the adjournment on 18 February 1993,
indicating that we were ready to give this decision. A copy of that Minute
is annexed to this decision as Appendix "8".

This completes this introduction and we will now provide some factual
background to Port Marlborough's applications. This has been derived
mainly from the evidence of Mr Brian Fitzpatrick, Port Marlborough's
Managing Director, and Mr G.S. Boon its Port Development Manager.

Background

Port Marlborough is a limited liability company created pursuant to the Port
Companies Act 1988. The shareholders are the Marlborough District
Council - 92%, and the Kaikoura District Council - 8%. The current
directors, of whom there are 8, include amongst their number people with
extensive experience in transport, construction, marine farming, property,
forest:Iy, timber processing, commerce and law. Of passing interest but no
more than that, is the fact that Dr A. F. Small the Managing Director ofNZ
Rail was a founding director of Port Marlborough and remained a director
until December 1992.
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Port Marlborough employs 43 permanent staff and creates a significant
amount of casual employment through the loading and unloading of ships
and fishing vessels at its Picton facility in Picton Harbour which is adjacent
to Shakespeare Bay.

Annexed to this decision as Appendix "9" is a copy of a locality plan that
formed part of Port Marlborough's application documents. This shows the
location of its proposed development in Shakespeare Bay and, in an inset,
the relevant zoning pattern that is provided for in the Marlborough section
of the relevant transitional district plan.

Currently the port of Picton handles outgoing cargoes of logs, sawn timber,
salt, tallow, meat and coal, and incoming cargoes of cement. It is also the
rail head for the top of the South Island and handles the important interisland rail ferries canying passengers, roll-on/roll-off cargo, stock and
general cargo. The port also caters for a fleet of commercial fishing vessels.
Mr Fitzpatrick agreed with Mr Salmon that something in the order of 99%

of the tonnage going through the port is transported by rail if the ferries are
included in that calculation. At the same time he made the point that in
..

recent times there has been a six fold increase in the annual tonnage of
other products over the Waitohi Wharf which is a general purpose cargo
wharf at the port.

So far as log exports are concerned, Mr Boon said that currently the port is
short of the necessary storage areas associated with this particular cargo.
More will be said about this later. The port is also looking to develop
facilities for the export of coal, and again more will be said about this later.
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At this point we think it would be useful to provide a general description of
Picton Harbour and for that purpose we have drawn on the evidence-inchief ofMr J.R.P. Clarke, who is a planner and was called by Port
Marlborough principally to give evidence about tourism.

Mr Clarke said that Picton Harbour is intensively used with recreational and
tourist activities being located mainly on the eastern side of the harbour,
and the ferry terminal and port wharves on the western side. Viewing the
harbour clockwise from the north-east, he described the range of activities
as follows-

Yacht club on eastern edge;
Small marina at the southern end, extending towards the east;
Several yacht and sail charter operations;
Two main excursion/scenic boat operators, with a number of other
small operators;
Sail boat hire and use within the immediate confmes of the port;
Boat repair/maintenance facilities;
Swing moorings between the wharves and the charter/scenic boat
-.

operators and extending towards the south-west;
The recently relocated Edwin Fox hull with its associated
museum/information facility;
A scenic float plane service with the terminal near the Edwin Fox
Centre;
Port facilities including wharfage south-east of the ferry terminal;
The ferry tenninal itself comprising two "back in" berths and a
substantial terminal building with associated commercial functions
and extensive car parking areas;
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The main bulk cargo wharf, Waitohi Wharf, which is a fmger wharf
immediately north of the feny terminal; and
A narrow, fairly constricted area extending along the south-western
edge of the port accommodating cement and tallow silos, a coal
stockpile area, and general cargo.

Our two site inspections confirmed Mr Clarke's description.

Shakespeare Bay is adjacent to Picton Harbour - see Appendix "9".
Although Shakespeare Bay and Picton Harbour are separated by a peninsula
they form part of a larger body of water approximately 2,025 hectares in
area. Tiiis extends some 2,000 metres from Kaipupu Point to Queen
Charlotte Sound proper. Shakespeare Bay itself covers an area of between
60 and 70 hectares.

Port Marlborough proposes reclaiming an area of 8 hectares adjacent to the
site of a now disused freezing works, the remnants of which can be seen
from Queen Charlotte Drive as one proceeds from Picton Harbour to
Shakespeare Bay. They are located on a saddle or dip in the peninsula to
which we earlier referred. It is proposed to excavate this saddle and create
a cutting to give access at approximately existing ground level from the
Picton Harbour side to the Shakespeare Bay side. Further excavations
would also be carried out, some involving the existing alignment of Queen
Charlotte Drive. The end result will be a total area of flat land including the
reclamation, of some 11.4 hectares which is intended to provide storage,
marshalling and general backup areas for two deep water berths, one
& ..~~~~

dedicated to timber exports and the other dedic'ated to bulk products, but in
to coal exports. Shakespeare Bay has natural deep water.
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Annexed to this decision as Appendix "1 0" is a copy of a plan of the
proposed development that formed part of Port Marlborough's original
application documents. There have been some modifications to this plan
but it depicts the proposal adequately for the purposes of this part of our
decision.

By New Zealand standards, this is a major development, the ramifications
of which will be discussed in more detail in later sections of this decision.
At this stage we can conclude this section by saying that apart from the
freezing works which have now lain unused and in a somewhat derelict
state for more than 10 years, Shakespeare Bay is largely undeveloped.
Nearly the whole of the western side is bush clad. There is some
Residential C zoning which we will mention again, towards the south
western end of the bay, and there is some pasture at the head of the bay.
Most of the eastern side of the bay, at least as far as the former freezing
works site, is scrub covered or still bears the signs of that development.
Currently there are some 35 swing moorings for small craft in the bay, and
some of these would need to be relocated towards the head of the bay if the
proposed reclamation proceeds.

The original intention was to proceed with this development in two stages
but Port Marlborough now proposes to cany out the whole of the
reclamation in one stage, even though the coal berth and its associated
dolphin mooring will not be constructed until the need dictates. It was this
part of the development that the joint hearing committee thought did not
justify the granting of consent at this stage.
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The Relevant Resource Mana2ement Instruments

For most of the hearing it was thought that there were probably four, and
possibly five resource management instrumentst requiring consideration.
These were a draft New Zealand coastal policy statement; the Marlborough
Regional Planning Scheme - approved section 1; the proposed Marlborough
Sounds Maritime Planning Scheme; the Marlborough Division of the
Marlborough County District Scheme; and the Picton Borough District
Scheme Review No. 1.

However, by the time closing submissions had been received it was
apparent that there are at most four, and arguably only three, such
instruments now requiring consideration.

It is common ground that the draft New Zealand coastal policy statement
which we notice in tenns of section 431 of the Act is called a draft, but in
tenns of section 46 of the Act, by virtue of section 57, is called a proposed
policy statement, has not yet reached the stage where it could be regarded as
a New Zealand coastal policy statement for the purposes of section
104(4)(b) of the Act. It is still the subject of inquiry by a Board of Inquiry
appointed under section 47.

The Marlborough Regional Planning Scheme- approved section 1, has
ceased to have any effect- see section 366(a) of the Act- except to the
extent provided for in section 367(1), which requires every regional council
and territorial authority in carrying out any of its functions described in
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1977, to the extent that those provisions are not inconsistent with Part II of
the Act. Mr Salmon submitted in closing, that the effect of these provisions
is to render this regional planning scheme irrelevant in this case.

With respect to Mr Salmon, we are not confident that this submission is
correct. Section 31 of the Act sets out the functions of territorial authorities
for the purposes of giving effect to the Act, and subsection (f) refers to
"Any other functions specified in this Act". When it is dealing with an
application for a resource consent, a territorial authority is exercising the
functions of a consent authority and it may well be that section 31(f) should
be interpreted as referring, inter alia, to that function.

For this reason, and because we have the same powers, duties, and
discretions as the territorial authority and the joint hearing committee had see section 290 of the Act, we will have regard to the relevant provisions of
the former regional planning scheme.

At this point we should say too, that in the course of his closing
submissions Mr Camp told us that the former Nelson/Marlborough Regional
Council issued a notice pursuant to section 34 of the Soil Conservation and
Rivers Control Amendment Act 1959, on or about 20 September 1991.
Where such a notice is in force it constitutes part of a deemed regional plan
-see section 368(1) and (2)(f) of the Act. Until Mr Camp made this
submission nothing had been said about this notice or the fact that there is
probably in existence a deemed regional plan in terms of section 368,
throughout the whole three weeks of the hearing.
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Attached to Mr Camp's closing submissions is a copy of the relevant section
34 notice, which on its face applies to the area that is the subject of these
proceedings. It provides that there is to be no cutting, destruction or
removal of scrub, trees or undergrowth, or disturbance of land surfaces by
the removal of soil, or excavation or filling, or the formation of roads,
tracks or landings for any purpose, without the prior written consent of the
former Nelson/Marlborough Regional Council, which of course is now the
Marlborough District Council. This notice remains in force until 20
September I 993.

In Minister of Conservation -v- Otago Regional Council 2 NZRMA 87 this

Tribunal had occasion to consider the way in which such a notice is to be
regarded, during the transitional phase of the Act. That was a case about
burning off but the principles are the same. The Tribunal held that by virtue
of the Resource Management (Transitional Provisions) Regulations 1992 1992/25 the consent required by such a notice was to be granted on a nonnotified application. If that decision is right, and so far as we are aware
there has been no challenge to it, then we are unable to deal with this matter
in these proceedings. However, it needs to be borne in mind that if any
work was to be done before the notice expires, consent would be required.
For the purposes of these proceedings, there are apparently no other deemed
regional plan provisions requiring consideration.

This leaves for consideration the proposed Marlborough Sounds Maritime
Planning Scheme, the Marlborough Division of the Marlborough County
District Scheme, and the Picton Borough District Scheme Review No. I.
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The provisions of the ftrst of these are now, by virtue of section 370(3) of
the Act, deemed to constitute a proposed regional coastal plan because that
scheme was publicly notifted, and indeed was the subject of a large number
of objections, under the Town and Count:Iy Planning Act 1977. Three
variations to the then proposed Maritime Planning Scheme were also
notified under the Town and Country Planning Act 1977, one of which is
directly relevant to this case, namely variation 3. The effect of variation 3,
which was also the subject of objections and cross-objections by, inter alia,
Port Marlborough who opposed it and NZ Rail who supported it, would
have been to remove from the proposed Maritime Planning Scheme all the
provisions relating specifically to Shakespeare Bay including extensive
provisions about possible port development in that Bay. This variation,
along with the other variations to the proposed Maritime Planning Scheme,
was withdrawn by the Council before this hearing began. Reference is
made to this in the presiding Planning Judge's Minute to Parties dated
11 November 1992.

In the course of his closing submissions Mr Salmon submitted that the
Council was not legally able to withdraw these variations because they had
become merged in the proposed scheme. This was a "new terror11 that had
not hitherto been raised by any party.

Mr Salmon's argument in support of this proposition can be summarised in
the following way.

Variation 3 and the other variations have merged with the proposed

cheme is withdrawn.
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Section 378(1) of the Resource Management Act 1991 applies the relevant
provisions of the Town and Countty Planning Act 1977 to variations that
were publicly notified but not operative prior to the date of commencement
of the Resource Management Act 1991. Variation 3 and the other
variations were in this category.

Section 109 of the Town and Countty Planning Act 1977 provided that in
respect of a variation to a proposed maritime planning scheme, all the
provisions of that part of the Act - Part V - relating to the preparation and
approval of maritime planning schemes were, so far as they were applicable
and with the necessary modifications, to apply.

Section 104(6) of the Town and Country Planning Act 1977, which was
also in Part V of the Act, provided that a maritime planning authority - now
the present Council - could at any time, before a proposed maritime
planning scheme was approved, or if there were any appeals before
decisions had been made on those appeals, withdraw the proposed scheme.

Regulation 48 of the Town and Country Planning Regulations 1978
provided that a variation to a draft (our emphasis) maritime planning
scheme was to merge in and become part of the scheme as soon as the
variation and the scheme were both at the same stage of preparation. We
notice that there was a proviso to this part of the regulation to the effect that
where the variation included a provision to be substituted for a provision in
the scheme against which an objection or an appeal had been lodged, that
objection or appeal was deemed to be an objection or an appeal to the
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Based on the foregoing, Mr Salmon submitted that variation 3 was unable to
be withdrawn because in accordance with section 104(6) of the Town and
Countty Planning Act 1977 only the scheme as a whole could be
withdrawn. He also submitted that variation 3 had merged in and become
part of that scheme by virtue of regulation 48.

If Mr Salmon is right, then the proposed regional coastal plan would now
contain no provisions at all relating to port development in Shakespeare
Bay.

We should say at this point that the evidence from the Council's witnesses
about variation 3, is that it was promoted along with the other variations, for
the purpose of withdrawing all those parts of the then maritime scheme that
were still the subject of objections that had not been heard.

Mr Crosby, who was given leave to respond to this submission which Mr

Salmon very properly conceded had been made somewhat late in the day,
submitted that variation 3 had been lawfully withdrawn.

He submitted first that variation 3 and the former maritime planning
scheme, whether it was a draft or a proposed scheme, and we notice that the
relevant provisions of Part V referred to a proposed scheme and not to a
draft, were not at the same stage of preparation when the latter was
withdrawn. He also submitted that section 109(1) of the Town and Country
Planning Act 1977 imported with all the necessary modifications, all the
Consequently, the Council
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had the power to withdraw variation 3 just as it had the power to withdraw
the whole of the scheme- see section 104(6).

We should add here that in the course of his submissions, Mr Salmon
contrasted the provisions of section 47 of the Town and Country Planning
Act 1977, which specifically referred to variations to a proposed district
scheme and provided for their withdrawal, with section I 04(6)of the same
Act.

We agree with Mr Crosby that the Council had the power to withdraw
variation 3. There are important differences between the wording of section
47 of the Town and Country Planning Act 1977, and section 109 of that Act
which clearly imports all the provisions of Part V from preparation to
approval relating to maritime planning schemes, including the power to
withdraw contained in section 104(6). We see no reason for reading down
the wording of section l 09 of that Act, in the way that Mr Salmon's
submission would require us to do.

Then so far as merger is concerned, leaving aside the question whether
Regulation 48 applies to a proposed maritime scheme, in this case variation
3 and as we understand it the other variations that were also withdrawn by
the Council, were not intended to substitute new provisions for provisions
already in the scheme. On the contrru:y, they were intended to remove or
withdraw those provisions altogether. IfMr Salmon's submission is right,
then it would follow that a variation that sought to remove the original
provisions of a scheme even though it was objected to would, without any
,

A~.J~~m;.~rurtner

procedural steps, automatically remove that provision.
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In our opinion, Regulation 48 could not have been intended to achieve such
a result for the simple reason that the rights of objectors to the original
provision could thereby be defeated. Indeed, we doubt that it was legally
possible to withdraw a whole section of a scheme by way of variation.
Such a variation would have nothing to merge with. The relevant part of
the scheme would no longer exist.

For these reasons we do not accept Mr Salmon's submission about the
withdrawal of variation 3. It follows that the relevant resource management
instrument for present purposes is the proposed regional coastal plan as it
existed prior to variation 3.

As to the Marlborough Division of the Marlborough County District
Scheme, here the position is more straight forward. It is common ground
that in accordance with section 373(1) of the Act this is deemed to be a
district plan and is deemed to have become operative on I October 1991 in
accordance with the Act. There is little in this plan about Shakespeare Bay.
The relevant planning map shows some of the land adjacent to that part of
the Bay where Port Marlborough proposes its reclamation as being zoned
Industrial B.

We should add that apart from a few changes. none of which are relevant
for present purposes, this plan has remained in the same state as it was
when it became operative on 14 May 1982. It was therefore overdue for
review in terms of the Town and Country Planning Act 1977 and a review
is currently being prepared under the Resource Management Act 1991.
This review is intended to make provision for a new regional plan,
eluding a new regional coastal plan. Mr N.A. Morris, the Council's senior
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resource and consents officer, said that it is proposed to publicly notify this
composite review before 1 October 1993. We will have more to say about
these and other provisions in this plan later. In the meantime, we record
that we will now refer to this plan as the Marlborough section of the
transitional district plan.

This section provides that the balance of the land surrounding Shakespeare
Bay is either Scenic Reserve or zoned Rural A, except for two areas. One is
towards the south-western end of the Bay and is, as we said earlier, zoried
Residential C, and the other is at the head of the Bay and is designated for
harbour works.

The only other resource management instnunent to which regard needs to
be had is the Picton Borough District Scheme Review No. l. This too is
now a deemed district plan pursuant to section 373(1) of the Act. It
constitutes the Picton section of the Council's transitional district plan and
will be referred to in that way from now on. None of the land that Port
Marlborough intends to use for its proposed port development is covered by
the Picton section. However, it does have relevance because it contains
some statements about Shakespeare Bay and its potential as a deep water
port. It also contains statements about industrial development and
transportation. Then too, part ofNZ Rail's case centres around a
proposition that there are alternative sites for log storage and marshalling in
Picton itself, and those sites are included in this section of the transitional
plan.
We will be saying more about the resource m~agement instruments just
ret4~rrc::d

to in other sections of this decision, but we have thought it
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necessary to refer to them at this stage because they provide part of the
background against which several of the factual issues addressed by the
witnesses during the hearing were discussed. We now tum to consider
those issues.

Discussion and Consideration of Factual Issues

In this section of our decision we will discuss the evidence given about all
the matters that ultimately remained in issue between the parties, more
particularly of course between Port Marlborough and NZ Rail. In the next
section we will also discuss the evidence of those witnesses who applied
their resource management evaluation expertise to the various issues.

We have identified ten topics for discussion and consideration and these
will be dealt with under separate sub-headings. At the end of our
discussion and consideration of each topic we will formulate and record a
conclusion. The ten topics are as follows:-

forestry, the log trade and processing~
the coal trade, transport and export;
log marshalling and stevedoring;
coal transportation, storage and stevedoring;
construction of a bund wall and reclamation;
wharf construction;
visual air quality and water qua1ity effects;
shipping and navigation;
tourism; and
economics.
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We received voluminous and detailed evidence about most of these topics,
and it would be quite impossible to keep the size of this decision within
reasonable bounds and at the same time record all the detail. Necessarily
therefore, the discussion and consideration that will follow is in summary
form and is intended to highlight what we regard as the most important
aspects of the evidence.

Before turning to the specific topics we should also mention that several of
the witnesses to whom we will refer in this section, based their evidence-inchief on reports that they had either prepared themselves or had contributed
to and which formed part of Port Marlborough's environmental statement
that it commissioned for the purposes of making its applications for
resource consents· see section 88(6)(b) of the Act and the Fourth Schedule
thereto.

This environmental statement, which runs to three volumes, was produced
as Exhibit "A". Volume 1 is an overview; volume 2 contains technical
appendices concerning a consultation process and the implications of port
development for marine resources and water quality; and volume 3 contains
other technical appendices concerning the major social and planning issues,
a report by Te Atiawa the local iwi, terrestrial ecology and potential impacts
of development, landscape assessment and design, environmental noise
study, air quality assessment and traffic impacts.
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Forestry, the Log Trade and Processing

Five witnesses called by Port Marlborough gave evidence about this topic.
Mr M.I. Turbitt is a qualified and experienced forestry consultant and a

member of the Marlborough Forest Owners Association. He has examined
future wood production levels for the Marlborough region comprising the
whole of the Marlborough District Council's district and the whole of the
Kaikoura District Council's district.

Of a total of approximately 43,000 hectares of land generating woodflow
from this region, by far the greatest area is in the Marlborough District.
This 43,000 hectares represents approximately 3.3% of the national forest
estate. The Kaikoura District component is only 3 80 hectares. The bulk of
the existing forests are located north and west of Blenheim. New areas are
being planted each year, and in addition areas that have already been logged
are being replanted.

During the late 1980's the annual new forest planting declined from a high
of 2,000 hectares per annum to approximately 600 hectares in 1989. Since
1990 new areas planted have increased to approximately 1,500 hectares in
1992 and tree seedling orders suggest a similar or greater area of planting in
1993. In this witness' woodflow projections, which we can say here are not
really in dispute as to totals, plantings for 1990, 1991 and 1992 are not
included. Taking a minimum clear fell age of27 years, by 1997 the annual
cut in the Marlborough region will increase by more than four times the
1992 estimated cut to 333,992 m3 and will continue to increase to a
sustainable cut of 765,317 m3 per year by the year 2000. This is
pproximately 9.5 times the 1992 cut. So far as existing wood processing
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and markets associated with that are concerned, current output from
sawmills already exceeds local demand.

Mr I. H. McKenzie is also a private forest consultant and gave similar
evidence to that given by Mr Turbitt regarding total forest plantings. He
also gave more detailed evidence about the Marlborough Forest Owners
Association. This body represents a total of 68 forest owners in
Marlborough, with a combined nett stocked forest area of approximately
36,850 hectares out of the total of approximately 43,000 hectares in that
region. This is, in other words, 86% of the Marlborough Forest resource.
Two of the Association's members are Tasman Forestry Limited and the
Marlborough Forestry Corporation. The former owns 18,000 hectares and
the latter owns 3,000 hectares. Mr McKenzie also gave evidence about the
benefits that the Marlborough Forest Owners Association sees in
developing Shakespeare Bay for a log export port. These are mainly to do
with transport matters and will be referred to under another sub-heading.

Port Marlborough also called evidence from Mr D C Robertson who is the
Nelson sales and supplies manager for Tasman Forestry Limited. Mr
Robertson gave quite detailed evidence about the future for local processing
as compared with the export of logs - a matter of some contention between
Port Marlborough and NZ Rail.

Currently, Tasman Forestry Limited, which in 1991 sold 49% of its forest
estate to a consortium of American and European investors, is harvesting
approximately 525,000 cubic metres per annum from its
I

Nelson/Marlborough estate. It supplies logs on a regular basis to
international and New Zealand wood processors and the end uses are
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plywood, laminated veneer lumber, medium density fibre board and sawn
timber for house framing and window manufacture in the United States.

Mr Robertson said the range of end uses necessitates the production.of an
ever changing complex of log grades, and under a later sub-heading we will
be dealing with the matter of log grades in more detail when we consider
the topic of log marshalling and stevedoring. It is sufficient to say that this
witness' evidence about the increasing number of sizes and grades oflogs is
consistent with the evidence given later by the log marshallers and the
stevedores.

As to future processing in New Zealand, Mr Robertson did not foresee
much of an increase from the present position. He referred to some figures
produced by the forestry division of the Food and Agricultural Organisation
(FAO) about estimated wood demand world wide, which show that this
demand far exceeds supply. Thus, this witness concluded that New
Zealand's total annual harvest which was approximately 14,000,000 cubic
metres in 1992, and is projected to increase to approximately 25,000,000
cubic metres in 2010, could all be consumed on the world market. Given
this scenario Mr Robertson summarised his views on processing in this
way:

(i)

World demand for wood, especially higher quality timber and logs is
increasing while traditional supplies are decreasing.

;

I

'·

Demand for radiata pine as a substitute for traditional saw log
species is predicted to continue to grow.
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(iii)

Tasman Forestiy Limited's intention is to have a global mix of
market.

(iv)

There will be substantial demand for certain log grades, especially
peeler products.

(v)

It is most unlikely there will be a major expansion of this local
sawmilling industly involving the construction of a large scale saw
mill.

(vi)

There could be limited expansion of the sawmilling industiy with
medium sized saw mills probably targeting niche markets.

(vii)

The construction of a pulp mill does not appear viable and a single
line MDF plant would be at a cost disadvantage relative to other
north and south island plants.

(viii) It is likely that a considerable part of the pulp log volume will be
traded internationally either as chips or in log form.

When he was cross-examined by Mr Salmon about these propositions Mr
Robertson agreed, with regard to likely increases in local processing that
there is room for legitimate differences of opinion, and one of the features
of the forestiy industly is that it is constantly in a state of change.

Two other witnesses who were called by Port Marlborough to give evidence
'

about this topic were Dr P H B Aldwell, who is now employed in the
Corporate Development Division of the Forest Research Institute at
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Rotorua, and Mr R J Osborne who is the Managing Director of Flight
Anderson Limited, a timber milling and timber processing company, having
its principal place of business in Blenheim.

Along with Mr Turbitt, Dr Aldwell contributed to one of the technical
reports in Exhibit "A" and he was called to give evidence to confirm the
evaluations he made as part of that report. It was his opinion that the forest
resource in Marlborough is not absorbable by domestic consumption in that
region. He agreed with earlier witnesses that it is unlikely that a
mechanically based or chemically based pulp and paper plant would be
established in the region because of cost and lack of guaranteed supply of a
sufficiently large volume of wood.

In cross-examination by Mr Salmon, the witness was asked about the need

for storage space if processing was to take place. He was asked if it was
correct that logs converted to chips need only about one tenth of the storage
space needed for logs. Dr Aldwell replied that it was his understanding that
on a per hectare basis one can store 70,000 cubic metres of chips per
hectare but only between 8,000 cubic metres and 1.5,000 cubic metres of
logs.

As to whether sawn timber takes up more or less storage space than logs,
the witness said that this depended on the product mix. For example, it is
possible that a saw mill may export product to more than one client and
have more than one product type, and as a result those products would tend
to be stored in different heaps or stacks at the port or at the warehouse. He
~~~~~~did

'

not agree that 100 cubic metres ofMDF (medium density fibreboard) is
going to fit into a smaller space than 100 cubic metres of logs.
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Mr Osborne, to whom we referred earlier, is also a director of Port
Marlborough and an executive member of the Marlborough Forest Owners
Association. He said that there is widespread prediction that export log
prices will increase in this current year by some 15-20% and at the time he
gave his evidence he was predicting even greater increases. He could not
imagine that any prudent investor of capital in a processing facility that
would produce substantial bulky export products would make that
investment if there was not a port facility to handle them. By this we
understood Mr Osborne to be saying that while there will always be a
sufficient supply of logs for the log trade, even if there was an increase in
processing. most of that processed product or partly processed product
would be exported. Consequently, the proposed port facility is required,
whether processing occurs or not. We record that Mr Osborne was not
cross-examined but that may have been because he was regarded at least by
counsel for NZ Rail, as having more than a passing interest in these
proceedings.

The Minister of Forests entered an appearance at the hearing of these
proceedings as a separate party, and although his counsel did not wish to
make any submissions on matters of fact or of law, he did call one witness
namely, Mr J C H Perry, who is a senior sector analyst on the staff of the
Ministry of Forestry at Nelson. A good deal ofMr Perry's evidence related
to transport matters and we will refer to it later for that purpose but this
witness also confmned the earlier evidence about the actual and potential
volumes of forest products in the Marlborough region.
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NZ Rail called one witness who dealt specifically with the topic we are now
discussing. He was MrS S Strand who is a member of the New Zealand
Institute of Forestry and is now a private forestry consultant. Mr Strand
accepted Mr Turbitt's projected figure of 765,317 cubic metres of annual
harvest in the year 2,000, but it is his opinion that some 25-30% of this will
constitute pulp logs rather than the 35-40% projected by the Ministry of
Forestry, which was a figure relied on by Mr Turbitt

Mr Strand went on to discuss processing. In particular he discussed the
prospects for an additional small saw mill, a small clearwood mill and an
MDF plant. He did not discuss the prospects for large saw mills, plywood
mills, pulp mills or newsprint mills. He regarded those developments as
being unrealistic. He then applied these processing options to the
Marlborough region's wood flow. He stated that he believed that
sawmilling and MDF developments are logical and sufficiently attractive to
warrant close examination by potential developers, with the result that in
the end only approximately 70,000 cubic metres of saw logs and 20,000
cubic metres of pulp logs might be available long term for exporting after
the year 2,000. He agreed that in the short term, because of price, log
exporting will continue to be more attractive than domestic manufacturing
and exporting the fmished product. However, the log export trade like all
commodity markets is volatile, in terms of both price and volume, and
prices today and during the last 12 months are not necessarily to be
regarded as either a medium or long term trend.

Mr Strand was cross-examined at some length by both Mr Crosby for the
Council and Mr Camp for Port Marlborough. He agreed with Mr Crosby
that the Ministry of Forestry's assumptions with regard to wood volumes,
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are reasonable, but he did not see anything particularly significant about an
upsurge in plantings in the last two years. He said that if he were investing
he would look at the shape of the wood flows exhibited in the graphs
contained in the material that had been put before us. He would then see a
relatively long period of stability between the years 2000 and 2011, and if
that extended to the year 2020 he would invest, assuming that level of
resource would be available. If recent increases over the past two years
continued this would give a comfortable margin.

Mr Strand agreed that currently there is a noticeable world wide shortage of
quality soft woods, but as to whether this trend will continue he was unable
to say. He repeated that this is a commodity market. He also agreed that
barged logs could be used for processing but are more likely to be exported
as logs. This was a reference to bringing logs from forests in the
Marlborough Sounds by barge to the Picton/Shakespeare Bay area.

In answer to questions by Mr Camp, Mr Strand agreed that in the New
Zealand context overall the Marlborough forest resource is small and in
fragmented ownership, but he would not agree that it follows from this that
the resource offers limited security of supply. However, in any feasibility
study for an MDF plant for example, one of the major questions would be
security of supply on a large scale.

Mr Strand then had put to him a passage from a New Zealand Forest
Investment Strategy Study·called a greenfields evaluation, which compares
Canada, United States, south and Chile with New Zealand as being
'

prospective locations for various forms of processing. He agreed that this
evaluation ranks New Zealand fourth, or in other words, last, as a
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prospective location for an MDF plant. He went on to say, however, that if
one accepted recent announcements by Nelson Pine Industry and Carter
Holt Harvey about its Canterbury plant, obviously those companies do not
accept the results of this evaluation.

It is of some importance to record here that when pressed on the matter of
Nelson Pine Industries so-called recent announcement, Mr Strand fmally
withdrew his assertion that this indicated an intention on the part of that
company to expand its processing plant by a third MDF line. He also
agreed that New Zealand sawmillers have a lot to learn if they are to
compete with finished products on the world market because their costs exmill are so much higher. However, there is no impediment to learning and
implementing new techniques, except a lack of investment capital.

As we indicated earlier, NZ Rail does not challenge the fact that there
is likely to be an increasing volume of forest products coming out of the
Marlborough region, and that some of this will be exported in the form
of logs. Port Marlborough's case is that a large and increasing
proportion will be exported in the form of logs, thus necessitating better
facilities than presently exist at Picton. Whether better facilities are
required is a question we have yet to determine but we accept Port
Marlborough's case that there are likely to be sizeable increases in the
volumes of logs being harvested for export from the Marlborough
region.

i :

We were not persuaded by NZ Rail that local processing is likely to
'

expand to such an extent as to render a dedicated log/timber berth
c::a

!

facility in the Picton/Shakespeare Bay area unnecessary. Mr
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Robertson, whose company supplies logs on a regular basis to
international and New Zealand processors, was far from confident about
any significant increase in processing in this region and in the end Mr
Strand was also unable to point to any real likelihood of such a
development. Mr Osborne seemed a little more optimistic but he
asserted that a dedicated timber export wharf is required anyway, and
he also said that there will always be a sufficient log trade to justify such
a facility.

The Coal Trade. Transport and Export

Coal Corp took the opportunity of these proceedings to "enter the lists" for
the first time. It had not given evidence nor taken an active part in the
hearing before the joint hearing committee. Its case was that there is a need
for a dedicated deep water export berth to meet projected overseas markets
for coal from the West Coast of the South Island. To persuade us to come
to a similar view it called evidence from three witnesses and its counsel also
presented short opening and closing submissions.

Mr C T Carson is Coalcorp's General Manager, Marketing. He said that
total coal exports currently comprise 40% of the total production and are
worth approximately $2,000,000 per annum. He went on to say that there is
potential for significant growth because exported coal products are used for
power generation, cement manufacturing, industrial boilers, steel
production, carbon graphite, activated charcoal for chemical purification
processes and for high strength carbon alloys for specialty metals.
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Mr Carson gave six reasons for supporting Port Marlborough's proposed
development. These were;

(i)

To enable Coalcorp to retain its existing customers and access new
markets for New Zealand's high quality coal.

(ii)

The potential that a new coal terminal has for delivering significant
economic benefits to coal exporters, thus making them competitive in
world markets.

(iii)

A dedicated coal berth would improve operating flexibility to meet
customer requirements. This is because the berth would be available
when the ships require it.

(iv)

Port Marlborough's proposal offers an innovative shipping solution
by enabling mixing of cargoes such as coal and timber and/or other
products. This raises the competitiveness of all products, not only
coal.

(v)

Shakespeare Bay, which as Mr Fitzpatrick told us, could load larger
vessels than any other port in New Zealand because of its natural
depth would enable Coal Corp to use Cape size vessels, whereas at
present it can only use Panamax size vessels. The former are large
bulk carriers that are too large to use the Panama Canal while the
latter are vessels that can use the Panama CanaL
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(vi)

Port Marlborough's proposal presents logistic and economic
advantages due to its geographic proximity to major untapped coal
reserves in New Zealand.

Mr Carso~ who only joined Coal Corp in November 1992, was cross-

,examined at some length by Mr Salmon about several matters, the first of
which concerned a business relationship between Coal Corp and NZ Rail.
For our purposes it is not necessary to refer to this in detail, but it appears
that both companies are joint venture partners in another company called
Coal Transport Limited which Mr Salmon suggested to Mr Carson was in
fact the exporting company. Mr Carson adhered to his understanding that it
is Coal Corp that contracts with overseas buyers.

Mr Carson was then asked some questions about a letter from the Buller

Joint Development Committee dated 7 September 1992, which had been
sent to the Tribunal but which had not been seen by us prior to the hearing.
This letter was admitted in evidence solely for the purpose of enabling Mr
Salmon to put questions to Mr Carson about its contents. It was not
admitted as evidence of the truth of its contents. One of the suggestions
made in this letter is that the price of coal will drop markedly within the
next ten years.

Mr Carson disagreed with this for two reasons. First, because current

margins for coking coal are not high, and secondly, the margins will reduce
due to reduced demand for coking coals but the price structure for such
coals is not based on calorific value. Thermal coals on the other hand are
normally sold on a calorific value basis because the customer is purchasing
energy. In steel making and related metallurgical processes coal users
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purchase not only calorific value but also the carbon content within the coal
which is essential for the production process of converting iron ore to steel.

Mr Carson was then questioned about distances from the West Coast coal
mines to Picto~ and comparable distances from those mines to the port of
Lyttelton, but he was unable to be of any real assistance and a later witness
dealt with these in more detail.

Mr Carson was also questioned about the suitability of Lyttelton as an
export port. It is currently the port used for exporting coal from the West
Coast mines. The importance of this is that the coal is transported from
those mines to Lyttelton by a railway known as the Midland line which is
owned and operated by NZ Rail. Agai~ Mr Carson was unable to give us
much assistance with regard to the suitability of Lyttelton, although he
ventured the view that there are occasional difficulties with berth
availability because the berth at Lyttelton is not a dedicated coal berth.

Mr Carson was then asked whether Coal Corp's current customers are able
to take Cape size vessels in their ports and he sai~ ~at some are not. He
went on to point out however, that Coal Corp's support for Port
Marlborough's proposal is not based on current business which he then said
is adequately setviced through Lyttelton. Rather, its support is based on
looking to future growth in coal exports which, it is asserted, are beyond the
capabilities of the Lyttelton facilities as they now exist, and looks to
obtaining business that CO'al Corp has not yet been able to obtain because of
the inability to be able to use larger vessels.
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To cater for its needs Coal Corp would expect Port Marlborough to have the
ability to handle pehaps 8 to 10 different stockpiles of different grades of
coal totalling approximately two months supply. This would require a
stockpiling capacity of approximately 200,000 to 250,000 tonnes, but Mr
Carson went on to say that while that might be a market expectation it is not
necessarily something that Coal Corp would be able to afford given future
price levels. He also pointed out that it may not be correct to assume that
all exported coal would be handled by Port Marlborough. In the end, his
answer to this line of questioning was not very satisfactory bearing in mind
that Mr Boon told us that Port Marlborough is proposing to provide for a
coal stockpile capacity of 150,000 tonnes in an area of3 hectares.

The next witness called by Coal Corp was Mr E.P. Miller who is Project
Manager for Greymouth Coal Limited. This company has applied for a coal
mining licence over certain coal resources at Rapahoe, some 6 kilometres
north of Greymouth. The company is jointly owned by Coal Corp,
Kanematsu Corporation, Mitsui Mining Overseas Co Limited, and Todd
Coal Limited. It is currently completing feasibility studies and licensing
procedures for an underground mine.

The company plans to build up progressively to a 2 million tonne per
annum production rate. It is not possible to say at present that coal from
this field would be shipped from Shakespeare Bay. However, if the
company's development plans come to fruition, it can foresee existing
inland transport infrastructures and port facilities, (really a reference to the
Midland line and to Lyttelton), being placed under some strain and
'

..,.,..,,""'hakespeare Bay would provide an important additional export outlet.
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In answer to a question from Mr Salmon, Mr Miller said that at this stage

the most optimistic scenario for commencing production is that some coal
could be produced towards the end of 1994.

In answer to a question from the Tribunal, Mr Miller said that at the outset

it is unlikely that more than one grade of coal will be produced. The
Rapahoe deposits are first and foremost high quality thermal coals. There is
some prospect that further on in the development of the mine some coal
suitable for blending with coke and coal from other sources may be
produced. The witness did not foresee any more than two products from
this mine at any one time.

The fmal witness called by Coal Corp was Mr G. Borichevsky who is in
charge of Special Projects Marketing for Coal Corp.

Mr Borichevsky, who is an American citizen, came to New Zealand as

senior mining engineer for the Huntly mine in 1985. He has considerable
experience in the coal mining industty in the United States and elsewhere.
He has remained in New Zealand since 1985. His specialist qualification is
in the engineering and management of coal mining developments,

operations, bulk handling and transportation. Mr Borichevsky was involved
in two trial coal export shipments out of the port of Picton in 1992, and

based on these he has concluded that coal brought from the West Coast
mines to Picton on barges can be economically exported from that location.

Mr Borichevsky went on to consider the logistics of transporting coal by

various means and routes from the West Coast mines to export port
\..,"''n.u .... u ..vu..

and we will consider his evidence about that under another sub-
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heading. At this point we simply note that in the course of crossexamination by Mr Salmo~ Mr Borichevsky elaborated on the joint venture
relationship between Coal Corp and NZ Rail. He fmally agreed that the
money received from the sale of coal exported through Lyttelton eventually
fmds its way into the coffers of Coal Transport Limited, having first passed
through the coffers of Coal Corp which also handles the administration of
revenues received from the sale of coal.

Coal Transport Limited was formed in 1987, but Mr Borichevsky agreed,
that coal has been exported via Lyttelton using the Midland line for a lot
longer than that and to his knowledge during the whole of that time from
about the mid-1970's onwards there has never been a shipment of coal
delayed because of a delivery failure by rail.

Port Marlborough called two witnesses to give evidence about this topic.
The frrst was Mr I.S. Mcintosh who is a self-employed coal exporting
consultant. As a general statement we can say that our impression of Mr
Mcintosh's evidence was that he is not particularly confident about New
Zealand's ability to continue to compete in overseas coal markets. He made
the point that apart from a handful of contracts worldwide, nearly all coke
and coal sales are subject to negotiation every year both as to price and as to
volume. It is necessary to maintain a good reputation for quality, delivery
and reliabilitiy. The outlook for thermal coal is much better than the
outlook for coking coal, with global demand forecast to increase at 6% per
year to the year 2000. In the Asia/Pacific region which would be New
Zealand's prime market area, the rate of increase in thermal coal demand is
'

forecast to be from 74 million tonnes to 150 million tonnes annually
" ..........,,,n d there is no wide spread introduction of carbon taxes. However,
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prices for thennal coals are much lower than for coking coals and there are
several major competitors such as Indonesia and Australia, closer to the
market than New Zealand.

Mr Mcintosh went on to describe the coal resources on the West Coast that

are relevant to this case, and then at paragraph 3.17 of his

evidence~in-chief

he said this:

"Because of the limited volumes exported New Zealand will always
be vulnerable. However the desire for diversified supply will ensure
New Zealand will continue to supply coal. Australia with its
massive port infrastructure and significantly better geological
conditions has the potential for much lower costs with a few changes
to their industrial relations regime and transport pricing."

Then at paragraph 3.18 of his

evidence~in-chief,

he said this:

"Current New Zealand exports have risen to 700,000 tonnes per
annum. It is conceivable that in the right e~yironment this tonnage
could increase to nearly 3 million tonnes per year. There is however
a very high probability that exports will increase to more than 1
million tonnes per year over the next few years."

Mr Mcintosh then went on to discuss transportation methods and again we
will consider his evidence about that under a later sub-heading.

At this stage we note however that when he was cross-examined by Mr
\v.,..... u.uu., Mr Mcintosh agreed that for coking coal the most likely scenario
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for New Zealand is that it will be shipped in 30,000 to 65,000 tonne cargoes
which are Panamax size cargoes, although thermal coals are likely to be
shipped in cargoes ofPanamax size and greater. He also agreed with Mr
Salmon that the port ofLyttelton has a stockpile capacity of between 200,00
and 300,000 tonnes. He said too that he did not think it was possible to
obtain certainty in the coal industry either for the transport operators or for
the producers, so that decisions by port companies, about investing in
modem equipment have to be made on the basis that there is a lack of
certainty because the export contracts are negotiated annually.

The second witness called by Port Marlborough to give evidence about coal
exporting was Captain A.J. Davies who is Shipping Manager for Tasman
Forestry Limited at Tauranga. Captain Davies was responsible for
arranging a mixed cargo shipment from Nelson, Picton and Tauranga
involving sawn timber from Nelson, coal from Picton and logs from
Tauranga. The whole cargo went to Korea and the saving in freight costs
was approximately $250,000.00.

Captain Davies also gave evidence about the suitability
of Shakespeare Bay
..
as a port and the disadvantages of using the Waitohi Wharf, but again these
are matters that we will discuss under a later heading.

Captain Davies also told us that he had made a brief inspection of Lloyd's
list of ships and had ascertained that there are currently two ships that can
carry 152,000 metric tonnes and 139,000 metric tonnes respectively on a 16
metre draft. It is his evidence that these vessels which are Cape size vessels
could successfully load using Port Marlborough's proposed dedicated coal
berth in Shakespeare Bay.
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In answer to a question from Mr Salmon the witness said that in the mixed

cargo example he had spoken about, if the coal had been picked up from
Lyttelton instead of Picton the savings would not have been the same.
There would have been the extra costs of taking the ship from Nelson to
Lyttelton, possibly a total of$US11,000.00.

NZ Rail called evidence on this topic from Dr R.R. Allan, a Transport and
Energy Consultant. Dr Allan gave evidence on several other topics as well,
but for present purposes we will refer only to the evidence he gave about
the coal trade. He took the view that in practice it is likely that Shakespeare
Bay would be limited to Panamax size vessels. He disagreed with the
evidence called by Coal Corp and pointed to some statements made in the
environmental statement - Exhibit "A" - that the coal berth would have a
draft of between 15 and 17 metres. He also concluded that the cessation of

the coal traffic from the West Coast to Lyttelton would inevitably mean the
closure of the Midland line because the only other traffic on this line is a
daily goods train and the Trans Alpine passenger express.

Dr Allan also expressed the view that it is unlikely that the example given in
evidence by Captain Davies will be repeated on a regular basis. Indeed, he
went further and offered the opinion that it had little or no relevance to the
hearing. This was because, as he understood it, there were special
circumstances relating to the particular ship in question, namely that
Tasman Forestry's contract did not allow it to supply a greater amount of
timber and thus there was spare capacity for the coal. In addition, the
'

destination of the coal did not necessitate an additional discharge point.
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This witness also said that he understood that the port ofLyttelton had a
coal stockpile area of 5 hectares with a capacity of 400,000 tonnes; that
more than 300,000 tonnes had been stockpiled at one time; and that ships up
to 65,500 tonnes dead weight had been loaded at Lyttelton.

In this subsection of our decision we have referred at times to some of
the evidence about the transportation of coal because that evidence is
relevant to the principal question here, namely whether there is
sufficient justification for granting resource consents to enable a
dedicated coal export berth and backup area to be established in
Shakespeare Bay. The practicalities of doing that from a transportation
point of view, and the effects of allowing it to occur, will be considered
elsewhere.

When he closed the case for NZ Rail, Mr Salmon suggested that there is
no evidence that Shakespeare Bay will actually be used as a coal export
port and consequently it has not been demonstrated that there is any
need for a coal berth in that Bay. Throughout NZ Rail's case there was
more than a hint that it takes the view that this, proposal is really a
"straw" proposal and is simply a device to enable the coal exporters,
principally Coal Corp, to drive a harder bargin with NZ Rail for the
cartage of coal by rail from the West Coast in the future, using the
threat of a dedicated coal berth at Shakespeare Bay as a bargaining
point.

On the other hand, evidence supporting this part of Port Marlborough's
f

proposed development, while not exhibiting the clear cut intentions that
the evidence of the log exporters exhibited, does indicate that Coal Corp
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in particular is looking for a convenient alternative export port facility
in line with its intentions to pursue additional overseas markets.

Whether Shakespeare Bay is the most desirable location for such a
facility is a matter that we will consider shortly, but having carefully
considered all the evidence on this particular topic we are unable to say
with any degree of confidence that NZ Rail's view of this matter is
correct. The evidence about the need for a dedicated coal berth is less
convincing than the. evidence about the need for additional log exporting
facilities in the Pictou/Shakespeare Bay area, but the reasons for this
are largely to do with the uncertainties that surround future markets.
This no doubt is the reason why Port Marlborough does not propose
constructing a coal berth immediately, but it does not follow from this
that it is unnecessary to make provision for such a facility. Whether
provision should be made as a matter of overall resource management
evaluation is of course another question and one that we are not
attempting to answer here. On balance, we think that the case made by
Port Marlborough and Coal Corp is just sufficient to justify further
consideration of this part of the proposed

devel~pment

under later

headings.

Log Transportation. Marshalling and Stevedoring

Under an earlier sub-heading we concluded that Port Marlborough had
established the need for additional log exporting facilities in the

.;;;.--r""l~ l.ol:.~'

Picton!Shakespeare Bay area and we now tum to consider the evidence
,
about how such a facility operates, which will in tum assist us in deciding
here it should be located.
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Port Marlborough's proposal is to provide a storage and marshalling area of
approximately 6 hectares as a backup to a dedicated log export berth. Mr
Boon told us how this area had been arrived at. He said that the facility
should be capable of handling 30,000 tonne shipments, stored at an average
density of9,700 tonnes per hectare. There are two major companies
presently exporting logs from Picton, so that the total storage area is
determined by multiplying 30,000 tonnes by 2 and dividing it by 9, 700.
This comes to 6.18 hectares. A 38,000 tonne shipment would require some
7.83 hectares, but given the over all forest resource in this region Port

Marlborough is working on a lesser size. There was really no dispute about
the 6 hectares.

Mr Robertson, to whom we referred earlier when discussing need, said that

the present W aitohi Wharf facility at Picton is not adequate. What is
needed is an efficient and effective facility having the following attributes:

(i)

Reasonable storage area which can cater for 2 to 3 shipments of logs
in terms of total volume and in tenns of th~ ~umber of log grades and
;

lengths.
(ii)

An area available to provide covered storage for sawn timber and

possibly processed timber.
(iii)

An area close to a ship's side for the sorting of logs to ensure correct

specifications are met as well as to assist loading flexibility and
speed.
(iv)

Access for barges bringing logs from the Marlborough Sounds.
f

(v)

Deep drafts to enable large log or multi-cargo vessels to load.

(vi)

Minimising double-handling to avoid extra costs and damage to logs.
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(vii)

An area available for possible export chip storage.

(viii) Reasonable and competitive port charges.

The matter of port charges will be considered later.

Most of the logs being brought to the Picton!Shakespeare Bay area for
loading onto ships would come either by road transport or by barge.
Because of the location of the forests this is not a case where rail is likely to
be a significant transporter of logs as it might be for example in the case of
Port Chalmers - see the Tribunal's decisions in Port Otago Limited -vDunedin City Council Decisions C97/92 and C 11/93.

For this reason some attention was focused on relative road transport costs
to Nelson on the one hand and to Picton on the other. Mr Turbitt derived a
point of equal costs between the two at Bulford Bridge, depending on
whether Queen Charlotte Drive or Rapaura Road was used. He was crossexamined about these figures by Mr Salmon and said that when he had done
his analysis in 1981 the cost of transport from Rye Saddle to Picton via
Queen Charlotte Drive was $7.59 per m3, while $~ cost from Rye Saddle
to Picton via Pelorous Bridge and Rapaura Road was $8.45 per m3.

Mr Robertson was also cross-examined about these figures and he said that

the figures given by Mr Turbitt were confusing. They are not per cubic
metre figures. Rather, they are per tonne figures. In the case of logs we do

a

not understand there to be great difference, although we note there is a
difference in what is known as the conversion factor which is the volume to
I

weight ratio. This varies amongst species and also varies from location to
\¥V"'"~J•v.. .,

and varies with tree age. Nevertheless, Mr Robertson went on to
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confmn in answer to questions from Mr Salmon that from Rye Saddle to
Nelson is about the same as from Rye Saddle to Picton in terms of transport
costs.

Mr Robertson was then asked about current costs and based on Tasman
Forestry's trucking cost model he said that from Rye Saddle to Nelson the
cost is $7.52 per tonne; from Rye Saddle to Picton via Queen Charlotte
Drive it is $8.38 per tonne; and from Pelorus Bridge to Nelson it is $9.28
per tonne. From Pelorus Bridge to Picton via Rapaura Road it is $7.64 per
tonne. Bulford Bridge to Nelson is $8.77 per tonne, and Bulford Bridge to
Picton via Rapaura Road is $8.11 per tonne.

It was then revealed in the course of further questioning by Mr Salmon that

these figures have been adjusted to provide some weighting in favour of
Picton or Shakespeare Bay, it does not matter which, on the basis that either
could cater for a single port loading. That is to say, a full shipment could
be loaded at either place, whereas at Nelson because of draft limitations
only a part-load can be achieved. If the single port loading advantage is
removed, then the current cost from say Rye Saddle to Picton would
increase by $2.90 per tonne.

The significance of this evidence became apparent at a later stage when Dr
Allan gave evidence, and we will comment on it further at that point. At
this stage however, we record that whether logs continue to be exported
over the Waitohi Wharf at Picton or from a new facility in Shakespeare
Bay, leaving aside barging in Queen Charlotte Sound, the principal means
by which they will be brought to either of these two points is road transport,
so that in the end this particular matter may not have too much significance.
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From a transportation point of view, road transport will continue. Therefore
it is important to remember, and we will come back to this when we deal
with the resource management evaluations, that log trucks will continue to
come through Picton taking for the most part the route that they take today.

Mr J.S. Fisher is Port Operations Manager for Tasman Forestry Limited at

Tauranga. He has had considerable practical experience in the log export
trade and he drew on that experience in the evidence he gave as a witness
for Port Marlborough. We should add that when we refer to Tauranga we
are in fact referring to the log export facilities at Mount Maunganui.

Mr Fisher explained that overseas customers demand a variety of log grades

and lengths, each of which requires separate rows to keep the different
grades apart. At Mount Maunganui there are currently 66 rows. In his
opinion it would be wrong to assess Port Marlborough's storage
requirements having regard to present and past requirements. The logs that
are now being exported are generally lower grade and are coming from
farmers woodlots or from plantations that have not been managed to the
standards that currently apply in the industry. Mr Fisher said that there is a
substantial quantity of very high quality well managed plantation timber in
the Marlborough region that has not yet reached maturity. It can be
assumed that the cargo profile in 10 years will be very different from the
cargo profiles of the past or indeed of the present.

This witness is of the opinion that 7 hectares should be available for log
storage and marshalling. He calculated this as follows- 40,000 m3 divided
I

by 8,000 JAS (Japanese Agricultural Standard cubic metres per hectare)= 5
-"c:ctali'es and provision should be made for an overlap of 2.5 hectares for 2
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or 3 cargoes at one time. He made it clear that this is not a per berth
calculation. It is based on 2 shipments of 40,000 m3 each. It will be
remembered that Mr Boon calculated his area on two shipments of 30,000
m3 each. Ifwoodchips are to be catered for, then approximately 1.2
hectares is capable of storing between 90,000 and 100,000 tonnes for
approximately 3 vessels.

Mr Fisher went on to say, and he has had some experience of this, that

Waitohi Wharf at Picton is only just adequate for present volumes. It could
not cope with the expected major increases. He compared the load~out rate
at Picton of 93 m3 per average gross gang hour with a potential at
Shakespeare Bay of ISO+m3 per average gross gang hour which is similar
to Mount Maunganui rates. He said that a major limitation at Picton is the
lack of an adequate log marshalling area and this will become accentuated
as demand for aggregation of different grades and sizes increases. These
inadequacies are reflected in the load-out rate.

In the opinion of this witness the proposed facility at Shakespeare Bay
would provide all the necessary marshalling area ~~ accommodate the
expected volume of wood product coming out of the Marlborough region.

It is also of some importance that there is a dedicated berth so that other
shipping movements will not be adversely affected or delayed.

In answer to questions from Mr Crosby, Mr Fisher described the present

loading activities at Picton in a little more detail. He said that two log
loaders load the logs onto trucks in the stockpile area which is behind the
'

Waitohi Wharf and the present feny terminal and contains approximately
.7 hectares. Six trucks are used to cart the logs to the wharf This activity

54

impinges upon the public road and therefore upon traffic movements,
although traffic is not halted. The trucks cany between 25 and 30 tonnes
per load. Mr Fisher considered that there is a potential hazard with ferry
traffic and log loading activities co-inciding in the same area.

In answer to questions from Mr Salmon, Mr Fisher agreed that the road he

had just been speaking about is the same road that will provide access to the
Shakespeare Bay reclamation. He was then questioned at some length
about the load-out rate comparisons between Waitohi Wharf and Mount
Maunganui, and it seems that to some extent this difference is brought about
by the different lengths and sizes of logs that are loaded at Mount
Maunganui.

Mr Fisher was also asked about "hot deck loading" which is a term that we

understand is applied to the procedure of loading logs onto a ship direct
from rail wagons. In the end we do not think NZ Rail seriously suggested
that this should be pursued as an alternative and we do not intend to discuss
it any further. It is sufficient to say that Mr Fisher is opposed to it, and he
is also less than enthusiastic about loading direct ~.om trucks. In his
opinion, the most efficient way of loading logs is by using a log grabber that
places them on a cradle at the ships side. As we understood him and some
other witnesses on this subject, the reason for this is that all a ship's cranes
can be used at the one time using this method which means that if the ship
has 4 hatches each one can be loaded simultaneously. This is more difficult
to achieve using trucks or rail wagons.

Mr K.H. Crean is Operations Manager for Owens Services (Bay of Plenty)

imited and was called by Port Marlborough to give expert evidence about
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log marshalling. He too operates at Mount Maunganui and has had
extensive experience. He produced as Exhibit "B" a series of photographs
showing the log marshalling operations at that port.

Mr Crean explained that the function of a log marshaller is to receive logs

from the forest, usually in the waterfront are~ and to grade and measure
those logs and assemble them in grades and sizes for loading by the
stevedore onto the ship. The log storage area at Mount Maunganui is a
mixture of unsealed standing areas and sealed standing areas. It is
preferable to place debarked logs on sealed standing areas.

Mr Crean was asked a series of questions in evidence-in-chief about NZ

Rail's suggestion for using remote marshalling yards and trucks. The
example he discussed was the port of Whangarei which from his description
does not seem to have a remote marshalling area, even though it is
apparently a large one. According to his evidence it is adjacent to the vessel
loading point and the transit time for trucking is short. Also, the
stevedoring supervisor on board the vessel can view the truck loading
operation. The trucks at Whangarei are purpose built and the whole
operation takes place within the port area. Public roads are not used. Load
out rates at Whangarei vary depending on several factors but the maximum
that has ever been achieved is approximately 130 cubic metres per gross
gang hour. This was achieved when loading what are known as 'K' or
Korea grade logs that have a vecy narrow range in length and size.
Generally they are one species and have three or four differing lengths.

This witness has not had
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loading a vessel at any one time and there are now five hatch vessels
appearing in the New Zealand log trade. More commonly however, the
vessels have four hatches. Mr Crean confmned Mr Fisher's evidence about
the desirability of using what is described as the conventional loading
method - that is to say log grabbers placing the logs in cradles alongside the
ship where they are butted by a tractor to ensure that the ends are flush
before being loaded onto the vesseL

Cross-examined by Mr Salmon, Mr Crean said that Japanese 'N grade logs
load more rapidly than any other type. This is because they are bigger and
longer than most other logs. The typical loading rate per shift is 6,000
cubic metres. When loading other grades of log such as Korean or China
grades which are smaller and have shorter lengths, the average loading rate
per shift is typically 5,000 cubic metres.

Mr Crean did not agree that practice necessarily improves log loading rates.
It is a matter of gaining expertise over a long period of time. The most vital

characteristics are a knowledge of log types and the operating ability of the
loader. If six times more logs were being exporte~. from Picton this would
not necessarily increase the efficiency at that port. Indeed, in the opinion of
this witness, if volumes of that kind were required to be exported he would
have to assume that a development at Shakespeare Bay or some similar
development was available.

The other witness called by Port Marlborough on this topic was Mr L.J.B.
Dickson who is the Managing Director of Associated Stevedores Limited.
'

He too has had extensive practical experience. Mr Dickson is a stevedore
he produced as Exhibit "F" a typical stowage plan. This, as we

.
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observed, is an extraordinarly complex document but from Mr Dickson's
explanation of it we were able to gain an appreciation of the importance to
the stevedore of having logs assembled in appropriate piles. This, of
course, is the job of the marshalling company and the stevedore relies
heavily on proper marshalling to keep the loading rates up. It is also
necessary in the opinion of this witness to have logs as close as possible to
the ship's side. The further away the log marshalling area, the greater the
loss of efficiency. Mr Dickson does not support hot deck loading, and so
far as the use of trucks is concerned again the important point is to have the
log mashalling area as close as possible to the ship's side.

In answer to questions from Mr Crosby, Mr Dickson said that at Mount

Maunganui back-up work is done before the ship starts loading. Stockpiles
are built up at the ship's side from the off wharf side of the storage area so
that the storage and marshalling operation can continue without intermption
while the ship's side operation is drawing from the wharf side. This of
course requires a relatively large and conveniently located storage and
marshalling area.

In cross-examination by Mr Salmon, this witness also discussed the matter
of balancing the loading operation and for this it is at least desirable, if not
necessary, to have a supply of balancing logs close to the ship's side. From
time to time, because nothing works perfectly, balancing logs have to be
obtained from the storage area, but generally speaking using log loaders or
grabbers rather than trucks, the operation flows smoothly from one pile to
the next without having to send a truck or log loader back for a small
,.h~..:-;..r--...,..,N..., ,

number of balancing logs.
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Also during cross-examination by Mr Salmon, this witness was asked about
some evidence yet to be given by Mr Walters, a witness to be called by NZ
Rail, who is also a stevedore at Mount Maunganui and who would say that

a typical load out rate there is 75 m3 per gross gang hour. This witness did
not agree with that and as we understood his answers he was saying that the
difference between his load out rates and Mr Walters load out rates lay in
the difference between the equipment that each is using. Mr Dickson told
us that he has the most up to date and modem equipment, including an
imported motorised grapple which gives a superior crane cycle.

As we have just mentioned, NZ Rail called evidence from Mr B.F. Walters
who is the Manager of Conifor Consultants Limited. This firm specialises
in the loading of timber ships and provides a complete forest to ship
consultancy service. His evidence is to be compared directly with that
given by Mr Dickson and Mr Crean. He too discussed the traditional
method of loading logs onto vessels using the on-wharf log cradle or bunk
system. He agreed that this system has been developed to a high level of
efficiency and sophistication at Mount Maunganui, a port facility that has
been virtually purpose designed for the export of ~~gs. However, systems
involving the direct loading of logs from trucks have been developed
recently and are continuing to be improved. In the opinion of this witness
this system is now an effective alternative to the traditional wharf bunk
loading system. This is particularly so in smaller ports where it is desirable
that log loading be accommodated on a conventional wharf by which we
understood him to be referring to a wharf such as Waitohi Wharf rather than
a purpose built wharf such as that proposed by Port Marlborough for its
I

development at Shakespeare Bay.
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Mr Walters went on to say that direct loading from trucks means that there

are no on wharf loading machines and no butting tractors. The only
vehicles operating alongside the ship are the 6 to 8 trucks transporting logs
from the distant stockpile. In effect the trucks themselves function as wharf
bunks. The log loading machines remain in the storage area. The loading
gang requirements for this system comprise 4 ship men using automatic
release gear. The marshalling company will employ 6 to 8 log trucks but no
wharfside loaders. This system is now operating at Whangarei, Timaru, and
most recently at Auckland.

Nevertheless, the wharf bunk loading system is the one most generally used
and the witness agreed that it provides the maximum flexibility for log
loading. It enables the stevedore to have complete control over the stowage
requirements of the ship. Loading direct from trucks has been developed to
overcome berth congestion. It is not as flexible as the traditional system
because there can be delays when changing from one length of log to
another. Loading rates depend on the nature of the log specification.

In contrast to Mr Crean who thought a 25% reduction in efficiency would

result at Waitohi Wharf if loading direct from trucks is the method adopted,
this witness considers only a I0% reduction in efficiency would occur.

In a supplementary statement of evidence·in·chief, Mr Walters said that it is

not correct to assume that all hatches on a ship are always loaded
simultaneously, even at Mount Maunganui, and he asserted that using 4
gangs is often no quicker than using 3 gangs. This is because of the
'
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different sizes of ships holds and the inevitable differing loading rates
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between hatches arising from differences in the load composition, the shape
of the hold, the crane speed, and other similar factors.

Nor does this witness agree with Mr Fisher's evidence about loading rates,
and in particular that there will be no improvement in loading rates over the
Waitohi Wharf. Improvements in marshalling machinery and trucks being
able to carry larger capacities will help to improve efficiency.

When cross-examined by Mr Crosby, Mr Walters was unable to say
whether purpose built trucks such as those used at Whangarei could use a
log storage area in the Picton landfill location that was suggested by NZ
Rail as being an alternative to development at Shakespeare Bay. He agreed
that barriers would have to be put across the public road at appropriate
times, and he went on to say that in his opinion it would be necessary to
have Lagoon Road closed off to other traffic while logs were being taken to
the Waitohi Wharf. With the standard trucking method used at Picton at
present Mr Walters agreed that there is too much congestion on that Wharf
to try to load 4 hatches at one time. He reiterated that a 25% loss of
efficiency is too hi~ but he did finally agree with Mr Crosby that it is
likely to be greater than 10%.

As an example where several relatively remote log storage areas are used,
Mr Walters cited the port ofTimaru where one of his major customers, New

Zealand Stevedoring, does both the log marshalling and the stevedoring. At
Timaru there are 3 storage and marshalling areas. There are 4 exporters and
up to 6 grades of logs. Generally, one area is kept separate for each
customer, and with the smaller volumes going through Timaru logs can be
transported direct from an exporter's storage area to that exporter's vessel.
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In answer to questions from Mr Camp, Mr Walters agreed that this would
not be possible at a port like Nelson, for example, where there is a greater
diversity of product range to be handled. Then too as a general proposition
he agreed that the larger the range of logs to be handled, the more complex
are the problems associated with marshalling those products in remote sites.
He also agreed with Mr Camp that once Port Marlborough is required to
handle log export volumes similar to those being handled at Nelson, it
would, at least in theoty, be enonnously complex to try to store and
marshall such a product range in several remote sites at Picton.

The appeal by NZ Rail is based on several propositions, one of which is
that to the extent that Port Marlborough sees it as being necessary to
provide additional facilities for projected increases in the log trade, this
can be provided for by using the existing Waitohi Wharf in Picton
Harbour and providing storage and marshalling areas additional to the
existing Lagoon Road area of 1. 7 hectares. The additional areas would
include land that is currently the Picton refuse tip site; land that is
adjacent to that and designated for a sewage tr~~tment plant; and other
land also adjacent that is currently designated for cemetery purposes.
Alternatively, a remote site could be established in the Koromiko
Valley.

We will have more to say about this later when we consider other
aspects of it under other sub-headings, but for present purposes we must
now come to some conclusions about the opposing views on the use of
..... u~ ...

storage and marshalling sites in particular.

62

Such sites are not favoured by the marshallers and stevedores who gave
evidence as witnesses for Port Marlborough. Nor do they consider that
using a finger wharf such as Waitohi Wharf is preferable to using a
purpose built facility such as the one proposed for Shakespeare Bay.

Having regard to all the relevant evidence on this topic, and bearing in
mind the size and nature of the trade that Port Marlborough is seeking
to service, it is our judgment that the opinions expressed by these
witnesses are to be preferred to those expressed by Mr Walters. Of
course, it does not follow that we can now simply dismiss this part of NZ
Rail's case altogether. As we said earlier, there are other aspects of the
alternative sites argument to be considered. Nevertheless, to the extent
that there is a conflict between the witnesses about the preferred
methods of marshalling and stevedoring logs, then as we have just said
we think the evidence of the witnesses called by Port Marlborough is to
be preferred.

Coal Transport, Storage and Stevedoring

So far as coal is concerned, it is NZ Rail's case that there is no need at all to
provide for any additional port facilities in the Picton!Shakespeare Bay area
to cater for this particular cargo. NZ Rail maintains that any increases in
the coal export trade can be handled through the port of Lyttelton.

As we mentioned earlier, trial shipments of coal have already been handled
through the port of Picton in recent times and it is an important part of Port
'

Marlborough's case that Shakespeare Bay provides the deep water required
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for the Cape size vessels that Coal Corp is contemplating using as it
develops additional overseas markets.

The coal for the trial shipments came from the West Coast coal fields and
was brought to Picton in barges. In the course of his evidence Mr
Borichevsky was asked some questions by Mr Salmon about distances. He
agreed that the rail distance from Ngakawau, where the Buller area coal
mines are located, to Lyttelton, is 397 kilometres. The rail distance from
Rapahoe, which is the loading point for the Greymouth area coal mines to
Lyttelton, is between 210 and 220 kilometres. Mr Salmon suggested it was
254 .kilometres but the witness did not agree. He did agree however, that
adding in the road distance from Ngakawau to Westport, the distance to
Picton from Ngakawau is 434 .kilometres.

One of the reasons for examining these distances was to counter a
suggestion made by Mr Carson that, from a customer's perspective in the
Far East for example, it seemed odd that coal travelled from the mines
approximately 400 kilometres in the opposite direction to the market
before it was loaded on a vessel. Mr Carson seem~d to be of the view that
bringing the coal to Picton and then putting it on a vessel would make
more sense from the customer's point of view. However, Mr Salmon's
cross-examination of Mr Borichevsky really render nugatory any real force
that this point might be thought to have had.

Mr Pat Ganley is the Managing Director of Sea-Tow Limited which has as

its principal business the sea transport of bulk ~oods by barge. Mr Ganley
was called by Port Marlborough to give evidence about transporting coal
barge from Westport to Picton. He said that about 7 years ago Sea-Tow

.I
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Limited starting moving coal out of Westport and Greymouth and carrying
it to Portland Cement at Whangarei and to Tarakohe Cement Works at

Golden Bay. Most of this coal carne from the Greymouth area coal fields.
This trade ceased when Portland Cement was able to obtain coal at a
cheaper rate from the Huntly mines. In 1992, Sea-Tow Limited
commenced carrying coal from Westport to Picton. It used 3,500 tonne
barges filled to capacity. This coal was subsequently stockpiled at Picton
awaiting shipment to Korea in 40,000 tonne bulk earners.

Mr Ganley said that up to the time he gave his evidence there had been 9
trips from Westport to Picton and they had been uneventful. He also
offered the opinion that Shakespeare Bay is a superior natural harbour with
deep water and has the capacity to accept Cape size vessels which is a
distinct advantage over the port of Picton.

Mr Ganley was only asked one question by Mr Salmon, namely whether
he had any infonnation to present to the Tribunal about the economics of
various ports in New Zealand and his answer was that he did not.

The next witness called by Port Marlborough was Mr William Llewellyn
who is Senior Research Engineer with the Coal Research Association of
New Zealand.

Mr Llewellyn has extensive experience in the coal industiy, and since

1989 he has been advising 'Port Marlborough on its proposed Shakespeare
Bay facility. He gave detailed evidence about the measures that would be
I

used to control coal dust emissions during the handling and stockpiling
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operations and his evidence-in-chief contained photographs illustrating
these.

Overall the operation consists of unloading the coal from a barge,
transporting it to a stockpile, stockpile management, reclaiming the coal
from the stockpile, and loading it onto a ship. An excavator would be used
to unload the barges and a front end loader would maintain the stockpiles.
At Shakespeare Bay where it is proposed, as we said earlier, to provide for
a 150,000 tonne stockpile, Mr Llewellyn said that this is likely to consist
of two 250 metre long x 60 metre wide x 15m high stockpiles, covered by
a sprayer system that would dampen the entire surface within a period of
five minutes. The sprays would be computer controlled to apply water
when a monitoring station consisting of an anemometer, a rain detector and
a moisture probe, detected critical conditions.

In answer to questions by Mr Crobsy, Mr Llewellyn said that moisture

would not be lost during the barge trip because with tarpaulins in place the
moisture level remains constant.

In answer to questions from Mr Salmon, Mr Llewellyn agreed that the

operation he had described is essentially the same as the one currently
undertaken at the port of Picton, except that there there are no water sprays
and that is a matter of some importance. Mr Llewellyn also agreed that the
internal roads in the stockpile area should be tarsealed. He also agreed
that to avoid a dust nuisance emanating from a coal facility a consistently
high level of housekeeping must be adopted and the best available
'

equipment must be used.
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In answer to a question from the Tribunal about how much water would be

required to keep the stockpile damp, Mr Llewellyn said that to keep the
surface damp to a depth of2" would take 6,000 gallons which could be
applied in a period of five minutes. This would keep the stockpile damp
for 24 hours. Each spray head can deliver 200 gallons per minute. He also
confirmed that the management techniques that he had been outlining
would enable clean air parameters of 60 micrograms per m3 over 7 days
for suspended particulates, and 4 micrograms per m3 over 30 days for
deposited particulates, to be achieved.

Mr Mcintosh, to whom we referred earlier when dealing with the coal

trade and possible export markets, also gave some evidence that is relevant
to the present topic. He said that with only one or two exporters the
current system at the port of Lyttelton works satisfactorily, but if there
were several exporters and an increased variety of coal types, a cargo
assembly approach would have to be adopted. He understood that this is
what is envisaged for Shakespeare Bay and he said that the port itself is the
logical place for blending coal types and assembling the required cargoes.

Mr Mcintosh's evidence about stockpiling seemed to be at variance
with the understanding that Mr Llewellyn had about the proposed Port
Shakespeare operation, but in the end we do not think this apparent
difference is of any particular significance.

So far as this topic is concerned, we have concluded that it is feasible to
transport coal from Westport to Picton, and to provide a satisfactory
storage and loading facility in Shakespeare Bay which we accept would
be capable of accommodating Cape size vessels.
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The Construction of the Bund Wall and the Reclamation

This is a topic that we thought during the hearing might be going to cause
us considerable difficulty. As the evidence unfolded, it seemed that there
was a serious disagreement between professional engineers about certain
aspects of the construction of both the bund wall and the reclamation.
There also seemed to be disagreement about the stability of some of the
associated excavations, particularly at the northern end where there is to be
a cut to provide access from the Picton side to the new facilities.

In the end however, as the following discussion will demonstrate, the areas

of disagreement have not proved to be as serious as we had earlier thought.

We add at this point that NZ Rail set out to challenge the proposed
constructions and excavations principally for the purpose of mounting an
argument that the cost of the whole development is likely to be
significantly greater than Port Marlborough has estimated. This in tum
would mean either that port fees would have to be so high that potential
users would look elsewhere, or alternatively NZ Rail, which of course is
currently by far and away Port Marlborough's most significant customer,
would itselfbe expected to meet the shortfall by paying increased port
charges.

Bearing these matters in mind, we tum to the evidence.
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The ftrst witness called by Port Marlborough on this topic was Mr B.F.
Whitham, who is a Civil Engineer based at Ashburton and is employed by
Baker Construction Limited.

Mr Whitham was called to give evidence about the construction of the
bund wall and the reclamation because he is interested in putting in a
tender for this work and has done a costing for that purpose. He described
the scope of the work to be undertaken by Baker Construction Limited at
Shakespeare Bay as follows:

(i)

Demolition and removal to reclamation of the freezing works.

(ii)

Site clearance and removal of25,000 m3 topsoil and vegetation
overburden to stockpile.

(iii)

The construction of 8 hectares of reclamation which includes the
excavation and disposition of 670,000 m3 of material.

(iv)

The construction of 660 lineal metres of outer bund wall along the
sea boundary of the reclamation to include a bedding layer of rock,
geotextile positioning, and a rock rip-rap layer.

(v)

Supply and construction of 500 millimetre~ ~f AP 75 gravel over
11.4 hectares of flat area.

(vi)

Respreading of topsoil overburden to the newly constructed
earthwork slopes.

The total cost for this work was estimated by him to be $6.121 million.

In cross-examination by Mr Salmon, the witness said that his only
'

practical involvement as a contractor in constructing a bund wall and a
reclamation relates to a contract he is currently carrying out in Hong Kong.
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This work started in December 1992. He also said that he had not made
any allowance for compacting gravel layers to take a sealed surface on the
proposed reclamation. He had been informed that it was to be used for the
storage of logs and coal, and so he had not regarded settlement as a major
factor. Nor had he allowed for the dredging of soft layers beneath the
bund wall, or for the drainage and recovery of water from the reclamation
surface.

In answer to a question from the Tribunal, Mr Whitham said that the exact
amount of settlement is difficult to assess but from his experience on
various other projects he would estimate a maximum of half a metre which
he said would not substantially affect the usage that he understands is to be
made of the reclamation. He agreed that settlement could affect drainage,
but he regarded it as being Port Marlborough's responsibility to treat
drainage as an ongoing necessity.

The next witness called by Port Marlborough on this topic was Mr G.C.
Archer who is a Registered Engineer and a specialist in slips and
excavations. He offered the opinion that the prop.o.sed bund wall would
remain stable. 90% of the consolidation would take place in 90 to 120
days dependent on the rate of rock placement and would be complete
before the bulk of the reclamation is fmished. He also offered the opinion
that the proposed excavations would be stable.

The proposed excavations at the northern end have been partially
redesigned. They are different from those originally shown in figure 5.9
'
which is to be found in Volume 1 of Exhibit "A"- the environmental
tatement. The differences are depicted on an overlay that was produced
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by this witness as Exhibit "G". The revised proposal reduces the extent of
the north to north-western excavation, which of course has a south facing
slope.

Exhibit "G" also indicates a terrace at RL 5 metres, with the reclamation
itself being at RL 3.5 metres, so there would be a change in level of about
1.5 metres over a width of between 3 to 5 metres in this area.

In cross-examination Mr Salmon asked Mr Archer if the changes had come
about because of concerns expressed by engineering consultants advising
NZ Rail. Mr Archer denied that this was so. He said they had come about
principally for reasons associated with product handling on the
reclamation.

Mr Archer also said in cross-examination that he did not contemplate

removal of all low strength silt and sand before the bund wall is
constructed. He said that the surface seabed soils are in a very loose state
and this extends to about half a metre. Below this depth the silts and
sands, while being of low available shear stren~, _have integrity and
would not need to be removed. Approximately the top half metre only
would be excavated, and this would be controlled during the construction
process, with the volume to be removed being between 500 and 700m3.
In re-examination he told Mr Camp that the cost of this would be about
$20.00 per m3.

In answer to a question from the Tribunal, Mr Archer said that settlement
up to about half a metre or .8 of a metre could be coped with within
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normal operations. The surface of the reclamation would be dressed with
gravel and would be tolerant to consolidation settlements of those orders.

Mr K.H. Gillespie is also a Registered Engineer with similar expertise to
that ofMr Archer, but he has had considerably more experience. Mr
Gillespie was the author of a report about possible port developments at
Shakespeare Bay in 1976.

He was called frrst to corroborate Mr Archer's opinions, and secondly to
comment on opinions that were later to be given by another registered
engineer, Mr I. D. McPherson who was called by NZ Rail.

Mr Gillespie said that he did not agree that the slopes of the bund wall
would be as steep as Mr McPherson suggested because construction would
involve not only end tipping of selected rock material but also placement
using an hydraulic excavator. In combination both methods are
appropriate and entirely consistent with prudent engineering practice. In
the opinion of this witness the bund wall would remain stable, as will the
reclamation, and there would be no risk of failure of either, providing the
construction is carried out under nonnal engineering controls.

Mr Gillespie also confirmed Mr Archer's opinion about the low order of
seismic risk. These two witnesses, again by contrast with Mr McPherson,
considered that because of the nature of the substrate in Shakespeare Bay
seismic risk is very low.

In cross-examination by Mr Salmon, Mr Gillespie said that the main

difference between the proposal that was considered in 1976 and the
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present proposal is that the latter involves creating a surface at the edge of
the reclamation and within the mass of the reclamation that would be used
for specific and identified purposes, such as log storage and coal storage,
and no buildings of any note have to be catered for.

He also reaffnmed that the bund wall would have a slope of 1.5 horizontal
to I vertical, and again emphasised that it would not be built by "willy
nilly dumping out of a truck tray". It appears that the earlier proposal in
1976 was to be constructed using what is known as a 'bottom dump' barge
method or a floating conveyer belt system, and it was Mr McPherson's
opinion that the bottom dump barge method would still be necessary to
ensure stability. Neither Mr Archer nor Mr Gillespie share that view
provided, as Mr Gillespie emphasised, that selective placement of rock by
mechanical means is undertaken.

Again in the course of cross-examination by Mr Salmon, Mr Gillespie said
that this had been done before at the West Harbour marina in Auckland,
Cashin Quay in Lyttelton, and on 4 occasions in Hong Kong. He also said
that no part of the bund wall would be out of reac~. of an hydraulic digger.
But he agreed that if end tipping was the only method used, and there was
no selective placement, then a batter slope as suggested by Mr McPherson
would result. However, like Mr McPherson, he would not be a party to
such a haphazard fmm of construction.

Mr Gillespie was also questioned about the depth of soft materials

revealed by some of the bore hole tests that he had undertaken in 1976.
'

Two results in particular, namely those obtained from bore hole 3 and bore
ole 5 were discussed. Bore hole 3 showed slightly over 3 metres of soft
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sandy silt, then 2.5 metres of dense sandy gravel, then slightly less than 1
metre of very dense sand before encountering fresh argilite at 6.6 metres.
Bore hole 5 showed rock at 8.5 metres. In re-examination by Mr Camp the
witness told us that bore hole 5 was immediately below the existing
abandoned freezing works, approximately 200 to 250 metres :from the
proposed bund wall.

This witness also conftnned Mr Archer's opinion about the stability of the
excavated batters.

Mr J.D. McPherson, to whom we have already referred, was called by NZ
Rail to present different views about these geotechnical matters.

From his experience end tipping rockfill into water results in an angle of
45 o, or l horizontal to 1 vertical. With end tipping he did not consider it
practicable to obtain a 1.5 to l slope, that is to say 1.5 horizontal to I
vertical which is the slope shown in figure 5.6 of the environmental
statement, nor the 2 horizontal to 1 vertical required by condition A(v) of
proposed coastal pennit MLB 910350. Mr McPherson also doubted that
the type of machine referred to in the environmental statement as being the
one to be used to place rock would be able to reach the foot of the bund
wall.

For these reasons, as we indicated earlier, it was Mr McPherson's opinion
that the bund wall should be constructed using the bottom dump barge
method. This would allow for a controlled rate of filling with the wall
,

being built in layers. He also considered that dredging would be required
to remove weak compressible soils and he had estimated that 350 metres of
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the wall, or about 14,000 m3 of foundation material, would have to be
treated in this way.

As to the main body of the reclamation, Mr McPherson said that the risk of
failure is generally lower than for the bund wall because of the shallower
depth of ftll, but similar stability calculations indicate that problems would
be likely to arise necessitating removal of the materials that have low shear
strengths. Mr McPherson's interpretation of the bore log results and
geological reports was that only 2 of these results out of 7 show significant
quantities of material suitable for filling below water level from the cut
slopes to the north of the reclamation and beneath the freezing works in
what was the stage 1 borrow area.

Turning to the matter of seismic risk, this witness believed that Port
Marlborough's engineering advisers had under-estimated this. In his
opinion there is a significant risk of a large seismic event affecting the
Shakespeare Bay area within the economic life of the proposed
development. The effect of such an event on a port development worth
tens of millions of dollars had not been considered.

Turning to the stability of the batter slope to the north of the reclaimed
area, the witness was critical of the fact that Port Marlborough had not
provided adequate drawings to enable an accurate assessment of hillside
stability, either immediately after construction or during a seismic event.

As to the matter of sealing the reclamation, Mr McPherson did not agree
'

with Mr Boon that topping off with a 500 millimetre layer of river gravels
and 100 millirnetres of base course would comply with a condition that
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requires the sealing of some reclamation surfaces. In hls opinion to
comply with such a condition it would be necessary to use concrete slabs,
heavy duty chlp seal, asphaltic concrete, or interlocking block paving, and
there would be difficulty with some of these because of differential
settlement.

In a supplementary statement of evidence-in-chief Mr McPherson

addressed the suitability of the Picton tip site and adjacent areas for the
storage oflogs. He understood that the tip site had up to 12 metres of fill
placed in it over a period of years and much of it had been covered in
gravel and soil. Some settlement would have occurred already and more
would no doubt take place before that portion of the site was needed.
Given that, it was hls opinion that this area would be suitable for log
storage.

In answer to questions by Mr Crosby, he was unable to say whether there

is an hydraulic excavator that could do the job of selectively placing
rockfill during the construction of the bund wall. However he was unable
to say that there is not a machine capable of doin~ ~s particular job,
although he expressed the view that if there is then the cost of using it is
likely to be greater than Mr Whitham had estimated.

He agreed too that a stability analysis is, at the end of the day, an
engineers best assessment of material from bores and is an analysis that
can differ depending on the individual opinion of engineers about the
parameters that are taken into account. However, using Mr Gillespie's soil
I

strength, Mr McPherson's method for a 14 metre hlgh wall still gives a
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factor of safety of .9, even allowing for the 10% difference due to interwedge friction. It is still close to or less than 1, which indicates failure.

As to the matter of sealing the surface of the reclamation, again when
questioned by Mr Crosby, Mr McPherson said that he accepted that by
judicious blending a reasonably impervious surface can he produced. He
was less confident however that such a surface could be maintained
because of differential settlement.

As to the matter of seismic risk he simply did not agree with Mr Gillespie
about the effect of an alluvial base. In his opinion structures on rock at
Shakespeare Bay may suffer less damage for a given earthquake than
structures on loose gravels in Blenheim, but structures founded on 8.5
metres of sloping sediments would suffer much more damage than
structures on rock and more damage than structures in Blenheim.

In answer to questions from Mr Camp the witness agreed that seabed

reclamation is not an unusual activity in New Zealand. However, the fact
that an attempt is to be made to achieve such a reclamation in 16.5 metres
of water without dredging suggests that it is less than typical. He also
agreed that Mr Gillespie has had considerable experience in this field and
would have the appropriate skills to manage such an excavation.

In answer to a question from the Tribunal, Mr McPherson said that he was

not suggesting that this proposed bund wall and reclamation cannot be
built. His principal concern was that to ensure that it is built in such a way
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The matter of cost was then dealt with in more detail by the next witness
called by NZ Rail, Mr P.J. Cunningham who is a Chartered Quantity
Surveyor. Mr Cunningham had prepared estimates for the construction
costs of the scheme as a whole and these were presented to the joint
hearing committee in March 1992. They had been reviewed since in the
light of additional information.

For the purposes of his current estimates, Mr Cunningham had assumed
that the terraces at RL 5 would be paved and used for storage. He had also
assumed that the excavations in an area he called zone 'A' would be carried
out as indicated in the original proposal, and that there would be no
excavations in an area that he called zone B. His estimates also assumed
that the bund wall and reclamation would be constructed directly onto the
existing seabed. However, provision had been made for the alternative
method of construction described by Mr McPherson. Allowances had
been made for bottom dump barge placement of part of the bund wall and
bulk filling, and for the installation of drains and piezometers below the
wall. It had also been assumed that the surface of ~e reclamation,
together with all storage areas above mean high water springs, would be
paved. The area to be paved was calculated as 10.90 hectares.

Given these assumptions Mr Cunningham's estimated cost for the whole of
the development, excluding the coal wharf and mooring dolphin, was
$30.375 million. If the coal berth and mooring dolphin were to be
included it was $41.2 million.
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Turning then to an alternative using the refuse tip site and constructing a
barge landing at Westshore, the estimated cost was $6.155 million. If a
remote site in the Koromiko Valley were to be used instead of the Picton
tip and surrounding area the cost would be $5.840 million.

In a supplementary statement of evidence-in-chiefMr McPherson then

commented on the amendments to the excavations shown in Exhibit "G"
and offered the opinion that these appeared to indicate that a shortage of
available fill material may exist. His costings had excluded any allowance
for importing fill, either for the bund wall or for the reclamation. An
imported volume of fill equivalent to 10% of the total cut volume would
add approximately $1.75 million to his estimated cost.

Mr Cunningham had also prepared a reconciliation of his estimates with a
schedule of costs produced by Port Marlborough in January 1993, with the
following results -

-Placement ofbund wall and reclamation by bottom dump barge
and installation of drains and monitors - $3 million difference.
-Quantity and price of river gravel- $0.30 million difference.
- Provision of concrete block paving to reclamation and storage area
- $4 million difference.
- Provision of rail link - $0.40 million difference.
-Cost of timber berth- $2.8 million difference.
-Allowance for preliminary and general items- $0.80 million
difference.
-Design and engineering costs- $1.6 million difference.
• Contingency allowance - $1.10 million difference.
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·Total difference of $14 million. The actual difference is closer to
$15 million.

In cross·examination by Mr Camp, Mr Cunningham had put to him a
schedule of comparative figures prepared by Mr Boon, part of which, on
the objection of Mr Salmon, was subsequently excluded and has therefore
been ignored by us. The remaining part of this schedule was ultimately
produced as Exhibit "K".

At this point we should record that when Mr Boon was cross-examined
about the matter of cost by Mr Salmon he had put to him and was asked to
produce as Exhibit "2", a copy of a document that had been referred to at
the earlier hearing before the joint hearing committee headed "Comparison
of costs to construct a reclamation and 2 berths at Shakespeare Bay". This
showed comparisons between Port Marlborough's then estimated costs for
the whole development, including the coal berth and mooring dolphin, of
approximately $40 million, and Mr Cunningham's estimates for the same
development of approximately $44.2 million.

When questioned about the fact that he was now estimating the cost of the
development, excluding the coal berth and mooring dolphin, at
approximately $15.7 million, Mr Boon said that difference arose from the
fact that over the past year since the earlier hearing, the major items had
been casted by reputable contractors with resultant reductions. Also, the
total costs of the services, landscaping, off-site rehabilitation and
engineering fees had been reviewed.
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It will be observed at this point, that at the time of the earlier hearing

before the joint hearing committee, the difference between these two
parties, Port Marlborough and NZ Rail on the matter of costs, was not very
great - in the order of $3 million - but the difference between them at our
hearing was very significant. As we have already said, it is in the order of
$14 million to $15 million. This is shown on Exhibit "K".

Questioned about this exhibit by Mr Camp, Mr Cunningham said that
taking the first three items which are site preparation, reclamation,
levelling and paving totalling approximately $5.7 million, compared with
Mr Whitham's estimate of $6.1 million and Mr Cunningham's estimate of
$13.3 million, the main differences lie in a sum of between $3 million and
$4 million for reclamation costs and some $4 million for paving. Port
Marlborough has allowed nothing for rail whereas Mr Cunningham has
and, as to the timber berth, as we have already said and will consider in
more detail in the next sub-section of this decision, the difference between
them is approximately $3 million. The difference in engineering and
contingency fees is because of the difference in the other co stings.

Mr Cunningham then agreed that so far as the reclamation is concerned the
difference lies largely in whether one takes account of the fact that the
engineers might come across Mr McPherson's scenario or Mr Gillespie's
scenario. If the reclamation which, of course includes the bund wall, is
constructed in the manner contemplated by both Mr Whitham and Mr
Gillespie he would agree that the sum of $6 million all up for site
preparation, bund construction and levelling and paving is an appropriate
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Then too, concerning the suggested shortfall in fill material, the witness
agreed that by shifting the cut batter by .5 of a metre extra fill could be
made available but he could not say how much.

Our conclusions on this topic are these. We are satisfied that it is
feasible from an engineering point of view to construct this proposed
port development in a safe and satisfactory manner so that it will not
fail. We are also satisfied that the risk of failure or significant damage
caused by a seismic event, is low. However, it does seem that Port
Marlborough may have under-estimated the cost of achieving such a
result and if the development is allowed to proceed, and if Port
Marlborough decides to proceed with it, it would be well advised to
consider carefully Mr McPherson's suggestion about using the bottom
dump barge method. It would also be well advised to carefully review
all cost estimates. These conclusions will be referred to again later,
when we consider another topic under the heading of "Economics". In
the meantime we will now proceed to the next topic relating to wharf
construction.

Wharf Construction

In the previous subsection we mentioned the fact that there is a substantial
difference between Port Marlborough and NZ Rail over the cost of wharf
construction. This relates, of course, only to the construction of the timber
berth because, at this time, Port Marlborough does not propose
constructing the coal berth and its associated mooring dolphin.
,
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Mr A.J. Smith is a registered engineer and the Managing Director of Albert
Smith Industries Limited. This company specialises in building wharves
and has in recent times built wharves at Sulphur Point in the Tauranga
Harbour, and at Port Chalmers.

Mr Smith has costed the proposal for the timber wharf for Shakespeare
Bay on the basis that fmal design and working drawings have yet to be
completed, but he said that he knew enough about the intended design to
express a view on the likely capital cost of this item. He has based his
castings on a reinforced concrete wharf deck structure, 240 metres long x
24 metres wide, founded on pre-stressed concrete piles with a large cell
type fender system, and a lateral load resistance system. The basic
structure, including all reasonable contingencies would, he estimated, cost

$6 million.

In cross-examination by Mr Salmon, Mr Smith said that he understood that

this project would be contracted out on a design and build basis, and he
had based his castings on the design that he would most likely use. He
took into account that it would be necessary to ~~e piles through the
bund and its armouring. He did not allow for anything to remove and
reinstate the ann.ouring. Some of the armouring would be placed after the
piles were driven, but the placement of the armouring would be included in
the work that the earthmover would do. Removing and reinstating
armouring could involve some additional expense. However, since he
would expect that at the time the wharf was being built the reclamation
would not have been completed, he was sure that project management
1
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He agreed with Mr Salmon that there is a limited market for this kind of
work and he is keen to get this job.

Earlier we referred to the differences in costings relating to the timber
berth and in cross-examination by Mr Camp, Mr Cunningham was asked a
series of questions about this difference.

Mr Cunningham had told us that he had based his estimate on overall
figures for a piled wharf construction of similar capacity but in respect of a
130 metre wharf extension at the port of Tauranga. He had also compared
the figure of $9 million against other rates for wharf construction that were
available in his office. He was asked by Mr Camp if he could seriously
challenge Mr Smith's estimate of $6 million and he said, referring to Mr
Smith's evidence, that since Mr Smith had said that he had built a wharf in
1989, excluding the supply of piles, and also excluding the cost of
fendering, for $5 million and had built another wharf in 1990 for
$9 million which also excluded the cost of fendering and other matters, he
believed his figure of $9 million is correct. When pressed further on this
point he agreed that he had not based his estimates on either of Mr Smith's
sets of costs for the two wharves that he had built

at Tauranga, but he saw

no reason to change the figure he was now giving in evidence.

There is no challenge to the feasibility of building this wharf, the
challenge comes in the cost of doing so. We have already said in the
previous subsection of this decision that we think Port Marlborough
should carefully review all its costings, and having considered Mr
'

Smith's evidence and that ofMr Cunningham we see no reason to
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change our view about that. We bear in mind, as Mr Smith said, that
he was keen to get the job.

Visual, Air Quality, and Water Quality Effects

Port Marlborough called several witnesses to discuss these matters. Their
evidence was lengthy and detailed. However, in large measure it went
uncontested and we will attempt to shorten our discussion of it,
accordingly. We record here, that it is ac~owledged by Port Marlborough
that the effects of this development will be more than minor and the
evidence that we are now dealing with was concerned with providing us
with information about the ways in which these effects could be mitigated.

As to visual effects, we had evidence from Mr G.C. Lister, a landscape
architect, and Dr R.M. Bartlett, a specialist in plant ecology and the
assessment and redevelopment of impacts on terrestrial ecosystems, both
of whom were called by Port Marlborough. Mr D.W. Collins a planning
consultant called by NZ Rail also expressed some. -yiews about visual
effects.

Mr Lister's evidence covered the existing landscape within which the
development is proposed; the development itself and its visual impact; and
a proposed landscape design plan. He said that presently Shakespeare Bay
has a backwater character: A significant landmark is the derelict freezing
works and the only other buildings in the valley are five dwellings on the
'

alluvial fan at the head of the Bay. The houses and their surroundings
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have a rural or bach character. Vegetation in the Bay includes some
mature forest, some second growth scrub, and some rough pasture.

The proposed development involves two landscape elements. The first is
the cuttings which involve the saddle between Picton and Shakespeare Bay
and the toe of the slopes in Shakespeare Bay, together with the realignment
of Queen Charlotte Drive. The second is the flat storage areas which will
create an extensive flat area into Shakespeare Bay. Attached to Mr Lister's
evidence-in-chief was a series of photographs which he then described and
which we found of assistance when making our second site inspection.

Mr Lister then discussed a reclamation within Picton Harbour that he said
would severely compromise the existing landscape. We record here that
although this reclamation was referred to in the early stages of the hearing,
such a proposal was not pursued thereafter, either by Port Marlborough or
by any other party including NZ Rail and we do not think it is necessary to
refer to it again. This reclamation would have extended from the end of
the Waitohi Wharf across Picton Harbour to Westshore.

In cross-examination by Mr Salmon, Mr Lister said that a security fence
around the proposed port area in Shakespeare Bay did not alter his
assessment of the visual effect of the development. He also said that he
had not taken into account the zoning provisions of the relevant part of the
district plan, and in particular the fact that towards the head of
Shakespeare Bay there is some Residential C zoning.

Dr Bartlett described Shakespeare Bay as an inlet approximately 1500
etres long and 300 to 500 metres wide flanked by steep hills which rise
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at a slope of approximately ISO to 300 to ridge crests at 200 to 300 metres
above sea level in the west, and 150 metres in the east

Vegetation along the foreshore below the freezing works site comprises
gorse shrub land, a narrow fringe band of mixed broadleaf scrub, a small
area of degraded pasture, and an area of vine land. Introduced species
dominate this vegetation. All these vegetation types were considered to be
common and of limited ecological significance. None were considered to
be locally or regionally unusual.

In the area of the proposed cuttings, the eastern end of the batter would not

intersect with any part of the Kaipupu Point Scenic Reserve or the bush
owned by Port Marlborough. The batter would cut steeply across an area
of shrub vegetation where the ridge descends to the derelict freezing works
site. The vegetation there has been developed from pasture and consists of
broom, gorse, pasture grasses and other introduced species to a height of
less than 1 metre. The batter would cut across this vegetation and across
the pasture and gorse shrub land on the lower south-western hillside.
These vegetation types were essentially composed of weed species and
were not locally or regionally significant.

The vast majority of the vegetation types on Kaipupu Point would be left
untouched by construction. Rehabilitation of the batter and its edges
would be carried out in such a way as to achieve revegetation with similar
species to those removed.
'

Dr Bartlett then discussed the Queen Charlotte Drive realignment. She
aid that there would be no significant detriment to vegetation caused by
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that realignment. She also said that she would not expect the reclamation
to damage the vegetation along the adjacent foreshore above the fill level.

Dr Bartlett then considered the estuarine wetland at the head of
Shakespeare Bay, which Port Marlborough has agreed to restore and
maintain. It is intended that the land use consent(s) should contain a
condition to this effect. She said that this wetland is approximately 3 00
metres from the edge of the proposed reclamation. There would be no
direct impact on it during construction. Realignment of Queen Charlotte
Drive would not take place adjacent to the wetland. The only possible
threats to this area would occur either during construction when
reclamation materials were being placed and there might be larger than
normal quantities of water borne sediment carried in tidally, or following
construction if the wave regimes in the Bay were altered.

Dr Bartlett was of the opinion however that neither of these possibilities
would in fact eventuate. She was satisfied upon advice from others such
as Mr Boon and upon investigations by Works Consultancy that during the
construction phase tidal sediment transport activity at the head and along
the sides of the Bay would be vecy small, and once the bund is in place
geotextile fabric would prevent the escape of small particles of fill into the
outer Bay. Then, after construction, the effects of the development on the
hydraulics of the Bay had also been investigated by Works Consultancy
which had advised that these would not be changed. Thus. tidal exchanges
of water in the salt marsh and flood flows through the salt marsh entrance
would remain the same.
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Dr Bartlett then discussed in detail, a rehabilitation programme that we do
not find

it necessary to summarise here. We note however, that in

preparing this programme Dr Bartlett took into account that the northern
batter between Picton Harbour and Shakespeare Bay would have a slope of
approximately 1 to 1.5 on the northern side, similar to the existing
Kaipupu Point batter, and on the southern side 1 to 1.75 above the existing
road with a gentler slope leading up to the new Queen Charlotte Drive.
Above the new road there would be a steeper batter at I to 2, rising to
approximately 15 metres and it would be benched at 10 metres.

Dr Bartlett was only questioned about one matter by Mr Salmon in crossexamination and in the course of that he elicited from her that she had not
considered any landscaping treatment of the water treatment site that is to
be constructed to deal with stormwater collected from the reclamation.

Finally, in relation to this matter, Mr Collins commented during his
evidence that the land zoned Residential C is a resource for housing and
possibly for tourist related activities that would suffer adverse visual
effects caused by the construction of the reclamati<?n immediately
opposite.

Only one witness was called to give evidence on the matter of air quality.
He was Dr M. T. Jones who is an expert in air quality management. He
was called by Port Marlborough. He considered air quality issues relating
to dust emissions from the construction of roads, the winning of fill
material, and filling the reclamation. He also considered dust arising from
'

log handling and log storage, as well as from coal, woodchips, silt, and
ilmenite handling and storage.
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Dr Jones 'described the local climate. He said that there is some rain at

Shakespeare Bay on one day in 3, and for 120 days the rain is more than
0.5 millimetres. There is little seasonal variation. Mean hourly wind

speed at Picton Harbour is estimated at 3 metres per second which is
regarded as a gentle breeze. The wind comes from the nor-norwest 32% of
the time, and from the south south-west 30% of the time. Calm conditions
occur about 30% of the time. Calm and light winds ofless than 2 metres
per second are estimated at 44% of the time. 36% of the time the wind is
between 2 to 5 metres per second, and for I 6% of the time within the
range 5 to 8 metres per second. Very strong winds greater than 14 metres
per second occur for only 0.2% of the time, and only from the south and
north.

In his experience winds in excess of 5 metres per second can cause dust

pickup. Since rain falls on 1 day in 3 and is more likely during strong
wind conditions, Dr Jones concluded that strong winds in the absence of
rainfall probably occur about 5% of the time from the north to north-west
and about 3% of the time from the south to south-west.

The only emissions that Dr Jones identified as being of potential concern
were smoke and sulphur dioxide from ships, diesel fumes from trucks, and
dust from site related activities. The only area that needed investigation in
terms of possible dust impact was the land to the south south-west of
Shakespeare Bay towards Queen Charlotte Drive, and along the western
shore of Picton Harbour from the freezing works site to the wharves.
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The witness considered dust emissions during construction and concluded
that such·dust concentrations would not cause down wind problems. As to
emissions from ships, Dr Jones knew of no situation where complaints had
been attributed to sulphur dioxide from ships and the concentrations were
such that they would not cause any discernible impact.

Turning to the matter of dust from log handling and log storage, Dr Jones
knew of no complaints about dust associated with the handling of logs, and
given the number of locations around New Zealand where logs are handled
in large volumes, he concluded that log handling is not an operation that

gives rise to enough dust to cause a down wind impact. Similarly, wind
erosion from storage piles should not be a problem. Loose bark could
occur but if it remained damp the problem would be minimised.

With regard to dust arising from the storage and handling of coal and other
similar materials, Dr Jones said that the handling of coal has the highest
potential for dust emission. In his experience salt and ilmenite sand, which
we should add here, might also be brought by barge from the West Coast,
have a very low potential for generating emissions.

We should also add with regard to ilmenite sand, and indeed salt for that
matter, that Port Marlborough's case for Shakespeare Bay was not based
on providing a facility for handling either of these products at that
location. Consequently, we have not assessed its applications on that
basis. We have understood, and continue to understand, that its case for
port development at Shakespeare Bay is based solely for establishing a
'

dedicated coal berth with back up facilities and a dedicated log/timber
\'n~•nn

with back up facilities.
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This may of course include, at some future time, a woodchip pile and Dr
Jones said that this is a relatively light material and therefore not expected
to give rise to any atmospheric emission. There was also unlikely to be
any problems associated with diesel trucks.

Dr Jones then discussed the steps that could be taken to mitigate dust

arising during construction. These included paving of roads and access
points early in the project, compaction of vegetation, stabilisation of
disturbed soil. phasing of earthmoving activities to limit the extent of a
disturbed area at any one time, and a reduction of mud/dirt being carried
onto paved roads. There are also several specific controls. The traditional
ones are watering unpaved surfaces, wet suppression for material storage,
handling and transfer operations and wind fences to the control wind
blown dust. Chemical dust suppressants could be used if necessary, but Dr
Jones did not think they would be needed.

Dr Jones then referred to Mr Llewellyn's evidence relating to coal handling
and storage and the need to keep the product damp. He then recommended
certain monitoring conditions. These were contained in a document that
replaced an earlier one but was still called Exhibit "D". It is described as
an air quality management plan. We will be discussing the matter of
management plans in a later section of this decision.

In answer to questions from Mr Crosby concerning the difference between

sealing and paving surfaces, Dr Jones said that there would be some roads
on the site that could be considered paved, using that word in a general
sense that the public would understand. Most of the other roads on the site
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would be sealed and he was using that word in the sense that engineers
understartd.

Cross-examined by Mr Salmon about the same topic, in his own
terminology a paved road is one that would be covered in concrete or
bitumen or any other effectively inherent dust fee surface. A sealed road is
one that has very low water permeability and therefore water runs off it. A
paved road is a sealed road but a sealed road is not necessarily a paved
road.

Dr Jones also said in answer to questions from Mr Salmon that he was not
aware that there had been numerous complaints from people in Picton
about dust from the coal stock pile there. He was also asked some
questions about the location of his proposed monitoring points and he
agreed that it might be more appropriate to locate a monitoring point on
Queen Charlotte Drive closer to the development than his site I. He also
agreed that to completely suppress dust emissions from a bulk coal storage
site, a well installed and well operated watering system and good
management would be required.

In answer to a question from the Tribunal concerning the frequency of

watering the coal stock pile, this witness said that he did not think five
minutes per day would be adequate. This is to be contrasted with the
evidence given by Mr Llewellyn on the same subject. During some
extended dry periods watering the stock pile for many hours in one day
may be necessary. However, calculations have been be made on the basis
of water availability for six hours watering of the stock pile each day over
days.
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As to the·matter of water quality, again two witnesses were called. Mr PC
Kennedy, a consultant specialising in this subject was called by Port
Marlborou~

and Mr R D Roberts, who is a zoologist currently employed

by the Cawthron Institute as an environmental consultant and research
scientist, was called by the Council.

Mr Kennedy discussed the existing marine environment at Shakespeare
Bay, the potential effects of port construction, and the measures that he
considered would be necessary to prevent or minimise these effects, as
well as the potential effects of the port operations including discharges and
the measures necessary to control these.

He told us that Queen Charlotte Sound is dominated by marine tidal
waters, as shown by the fairly slight decrease in salinity at Okawa Bay in
the main sound. The tidal exchange is between 30% and 37% of the water
in Shakespeare Bay at a cross-section shown on a diagram attached to his
evidence. Salinity and temperature are also very uniform with depth.

The catchment of Shakespeare Bay is 2.5 square kilometres in area with
steep sides on the outer western shores and a low lying valley at the head.
Run-off enters the Bay in small riwlets in most locations with some larger
streams entering across sand flats at the head of the bay. Recreation and
fishing in Shakespeare Bay appeared to be fairly limited but inter-tidal
species of edible shellfish were regularly collected.
,
The whole of Queen Charlotte Sound was considered to be of international

\\lltnP·Ortanc:e by the Department of Conservation. In particular it was
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important as a seabird habitat and as a habitat for Hectors Dolphins. There
were a variety of scenic reserves located in Queen Charlotte Sound and a
marine reserve was recently established around Long Island.

The Picton Borough sewage outfall is one of the two major discharges into
the Shakespeare Bay!Picton Harbour environment. This outfall discharges
around 1900 cubic metres per day of comminuted sewage, 75-100 metres
offshore of Kaipupu Point. The other discharge used to be from the
freezing works which discharged partially treated waste into Shakespeare
Bay from 1900 to 1984.

Currently, there are several man-made materials in the inter-tidal zone of
Shakespeare Bay, although the meat works effluent has ceased. The
western shore is strewn with bottles and drums. Non-biodegradeable
debris was also found on the seabed around the sewer outfall. Man-made
objects have been found at several benthic survey sites. These were
mostly glass and plastic bottles and cans.

Water clarity in Shakespeare Bay was recorded on two occasions at several

..

stations and was reported as high. Dive survey observations confirmed the
general high clarity of the water.

Three activities during the construction phase that could environmentally
affect Shakespeare Bay were seen as being quarrying for reclamation and
bund wall materials; bund wall and reclamation construction; and
cons1ruction of the wharves. Dredging would not be necessary and was
therefore not discussed by Mr Kennedy.
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Discharge of sediment laden run-off from quarrying and earthworks would
be an important matter, given the high water clarity, and this witness
referred to Mr Boon's evidence during which he produced and discussed
an earthworks management plan containing practices that were intended to
mitigate this effect.

The most significant effect of the bund wall/reclamation construction
would be the loss of habitat underneath the reclamation. The area covered
would comprise a small area of inter-tidal rocky shore, a small area of
inter-tidal grass beds, and an area of inter-tidal sand, mud flats and soft
substrate benthic habitat. None of these had been noted to have any
special features or rare species. The habitat types are widely represented
elsewhere in Shakespeare Bay and in Queen Charlotte Sound.

In addition, the reclaimed area would be the area most affected by past
discharges from the freezing works. Consequently, while the full
reclamation would result in the loss of some 14% of the area of
Shakespeare Bay, this did not represent a significant change in the overall
ecological balance of either the wider Shakespeare Bay/Picton system, of
which the reclaimed area would be less than 4%, or of the inner Queen
Charlotte Sound. Seafood gathering should not be affected and the bund
wall itself would provide some mitigation of the loss of existing habitat.

The reclamation would cause a permanent loss of some 23% of the tidal
volume of the Bay, and it would change the shape and gradient of the
eastern shore from a shallow gently sloping embayment to a slightly
f

projecting steeply sloping rock wall. These effects in themselves would
have no additional implications other than the habitat changes. The
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change in volume and shape of the inner bay could change some patterns
of tidal flow and natural sediment deposition. However, in the opinion of
this witness, this is not likely to be particularly detrimental.

Turning to the effects of port operations, Mr Kennedy said that there
would be two potential sources of effects on the marine environment and
they both relate to water discharges. The first is the potential effect of runoff from the storage area, and the second is the effect of vessels travelling
to and from the port and their activities within Shakespeare Bay.

As to the ftrst of these, the stonnwater management plan was intended to
mitigate them by providing for the collection of stormwater run-off and its
discharge into the bay, subject to several water quality parameters. Mr
Kennedy's evidence on this matter was very detailed and we do not intend
to add to the length of this decision by attempting to summarise it here.
We will be discussing the matter of stonnwater discharge in a later section
of this decision.

As to discharges from vessels, these are covered by by-laws and
international rules. No sewage should be discharged from vessels into
Shakespeare Bay or Queen Charlotte Sound, nor should there by any
foreign ballast water discharged into the Bay or the Sound.

This last matter is a particularly important one for the future wellbeing of
marine farming activities in the Marlborough Sounds, and was the subject
of some discussion both by this witness and by Mr Roberts. There is, as
I

we understand it, a form of voluntary control over the discharge of foreign
ballast water within New Zealand waters. This requires ships' masters and
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operators to adopt a practice of exchanging ballast water in mid-ocean.
This involves a vessel bound for New Zealand waters disposing of any
potentially contaminated ballast water at a considerable distance from
land, and replacing it with pure seawater.

This practice is currently required by Port Marlborough, although again as
we understand it, this is on a voluntary basis. It is intended that there
should be a condition imposed on the discharge permit in this case to
control this matter.

In supplementary evidence-in-chief, Mr Kennedy discussed in more detail

the proposed stormwater collection and settling pond system. He said that
there would be a primary sediment pond with a capacity of 11,500 m3 and
a final settling pond with a capacity of 1500 m3. During extremely dry
weather when maximum dust suppression would be required both of these
could be used as additional sources of water. Four days continuous
application could be provided from the secondary pond. Port Marlborough
would also be able to take all the water it requires from the Picton town
supply. Asked about dealing with water quality from a multiplicity of
'.

storage sites, Mr Kennedy said that this would be likely to create a very
poor environmental management regime.

During cross-examination by Mr Salmon, this witness was asked some
questions about the proposals for sealing the coal storage area and about
his use of the word "initially" when describing the surface of the log
storage area. He denied that his use of this word had been intended to

' be sealed. It will be
indicate that eventually the log storage area would
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recalled that whether it would be sealed had been raised earlier because it
has an effect on the overall cost of the development.

We have to say that we were not impressed by Mr Kennedy's attempt to
explain his use of the word 'initially' when answering this series of
questions, and we thought that his credibility as a witness was not
enhanced by this attempt. However, in the end, we do not think this
lessened the force and effectiveness of the other evidence he gave about
water quality matters. Then, later in the same cross-examination this
whole issue was put into its true perspective anyway when, in answer to a
further question from Mr Salmon, the witness said that the difference in
runoff between a compacted aggregate surface and a sealed surface would
be a factor of about .1 or 10%.

In answer to questions from the Tribunal, Mr Kennedy said that when

establishing the water quality parameters for this proposal regard had been
had to the relevant provisions of the Third Schedule of the Resource
Management Act 1991.
' .;

Mr Roberts used to be the Water Quality Officer for the fonner

Nelson/Marlborough Regional Council. He was called to give his
assessment of the water quality and ecological issues arising from this
proposal and to discuss certain concerns relating to conditions and
management plans that had been raised by the Tribunal during the prehearing conference.
'

Mr Roberts said that the proposed reclamation would probably have the

greatest ecological effect, but extensive biological surveys carried out had
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indicated that the marine life lost would be representative only of that
contained throughout the Marlborough Sounds. It is not unique or rare.
He then gave some important evidence about ballast water discharges and
the concerns he had about this. If it becomes necessary to consider the
matter of conditions, we are satisfied from his evidence that an appropriate
condition could be imposed to control these discharges. Mr Roberts was
not cross-examined.

Having regard to all the evidence just discussed, we are in no doubt at
all that the concession made by Port Marlborough that its proposed
development in Shakespeare Bay will have more than minor effects,
has been properly made. However, we are also satisfied that to a large
extent those effects can be adequately mitigated by the imposition of
conditions, although as we have already indicated we have concerns
about the proposed wording of some of these. However, there is no
need to discuss these concerns any further at this stage and we can pass
to the next topic concerning shipping and navigation.

Shipping and Navigation

.;

We have included this as a separate topic because during the hearing it
seemed as though NZ Rail intended to raise a serious issue here.
However, if that was its intention, in the end, it did not succeed as the
following discussion will demonstrate.

Two witnesses were called to give evidence about this topic. The first was
f

Captain Davies to whom we have referred earlier. He offered the opinion

l"!l,........~ coal barges using Queen Charlotte Sound would not present a hazard
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for Cook Strait ferries even in adverse weather conditions. This would be
because the operators of the barges and the ferries could and would
maintain communication by VHF radio and there should be no difficulties.
Captain Davies offered this opinion in response to questions put to him by

Mr Camp that were based on a brief of the evidence-in-chief of Captain
Adam Gull en who was later called by NZ Rail. It is noteworthy that Mr
Salmon, who was later to call this evidence, did not cross-examine Captain
Davies about this opinion.

Captain Gullen is the Fleet Manager of Sea Rail which is now the interisland line that runs rail ferries between Wellington and Picton. He has
had considerable experience in New Zealand coastal waters since he
joined the Union Steamship Company in 1954. He has also commanded
four of the rail ferries.

hl his evidence-in-chief he said that with one minor exception the
operation of additional shipping within Queen Charlotte Sound arising
from additional port development either at Picton or in Shakespeare Bay
would have a minimal effect on the safety and operation of the Cook Strait
ferries. The one exception was coal barges.

Captain Gullen said that these vessels are slow and inherently of low
manoeuvrability and would present a potential hazard when making
passage of the Sound at the same time as a ferry, at least in times of
adverse weather and poor visibility. The hazard could occur when a ferry,
which would be proceeding faster than a towed barge, reached the point
I

where its captain had to decide whether to overtake the barge. In some
parts of the Sound the room to carry out this manoeuvre is limited and,

101

with the added effect of poor visibility and strong winds, would have to be
done with some caution especially if there were other craft in the vicinity.

Captain Gullen went on to say that ferry timetables could be affected by
this. He has had experience of having to slow down, but as he later said in
answer to a question in cross-examination by Mr Camp, that incident
involved a tug towing a raft of logs. It resulted in a time loss of five
minutes.

Captain Gullen went on to say that he had no concerns about the
movements of ships operating out of Shakespeare Bay, nor about the
operation of log carriers and other shipping operations from the Waitohi
Wharf since these would all be controlled by the Harbour Master in the
normal performance of his duties.

He did however, have a fundamental concern about large scale coal
exporting anywhere in the vicinity of Picton, because it had the potential to
create visual and contamination problems that could affect ferry
passengers, and as he pointed out Picton is a tourist gateway to the South
Island. Captain Gullen also referred to a letter he had written in December
1991, to the General Manager of Port Marlborough, a copy of which had
been attached to Mr Fitzpatrick's evidence-in-chief, in which he expressed
concerns about the loading of coal at Waitohi Wharf. However, since it is
NZ Rail's case that there should be no large scale coal exporting from this
area at all, whatever significance Port Marlborough thought there was in
Mr Fitzpatrick referring to that letter seemed to us to have dissipated
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In a supplementary statement of evidence-in-chief, Captain Gullen also

referred to evidence that had been given by Mr Fisher, who it will be
recalled gave evidence on behalf of Port Marlborough about using Waitohi
Wharf for log exporting. Mr Fisher had referred to an occasion when a log
ship arriving at Waitohi Wharf had to wait for four hours before berthing
because of Cook Strait ferry movements. Captain Gullen said he had made
inquiries and had been unable to identify any such occasion. He also said
it would be difficult to envisage such a circumstance since the normal time
for a complete ferry turnaround, including loading and unloading, is one
hour and the entire journey to Wellington is completed in less than four
hours.

On the matter of navigation difficulties in Queen Charlotte Sound, Captain
Gullen was cross-examined at some length by Mr Crosby and in the end he
agreed that the main area of risk for the Cook Strait ferries would be with
slow moving la1mches or yachts that were not equipped with VHF radio,
rather than with vessels that were so equipped. Consequently, if the vessel
towing a coal barge had such equipment no difficulty should arise,
particularly in the area between Tory Channel and Picton which, as he
agreed, would be the only area where a ferry could encounter a coal barge
under tow. Also, in this area VHF radio communication would not be
hindered by topographic considerations.

We cannot say that there could never be a situation where a ferry's
progress down Queen Charlotte Sound to Picton might be impeded by
a coal barge under tow. However, weighing all the evidence we have
just discussed we can say that the prospects ~fthat occurring are
slight. Even if it did occur from time to time, the consequences
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regarding loss of time and safety considerations would not be sufficient
either alone or in conjunction with any other effects to warrant
refusing consent to a coal berth either at Picton or at Shakespeare Bay.

Then, with regard to Captain Gullen's concerns about the effects of
coal dust, as we said in a previous subsection of this decision we think
this potential adverse effect can be adequately mitigated by adopting
the techniques described by Mr Llewellyn and Dr Jones.

Tourism

We come now to a topic that was quite clearly an important aspect of the
case presented by NZ Rail for it went to the trouble of engaging the
services ofMr D.R. Mcinnes, Managing Director of Mcinnes Group,
planners, economists, tourism consultants and transport engineers with
offices in Australia, United States and Hong Kong, as well as Auckland.

Mr Mcinnes read a prepared brief of evidence-in-chief that ran to no less
than 4 7 pages. The other witness called to give evidence on this topic was
Mr J.P.R Clarke, to whom we referred in the •Background• section of this
decision. He was called by Port Marlborough. He has also had experience

in the tourism industry but we have to say that the nature and extent of that
experience is less than that ofMr Mcinnes. So too however, was his
evidence-in-chief. It ran to only 14 pages.

The importance of this topic from NZ Rail's point of view is that it argues
that Shakespeare Bay has significant potential for development as a tourist
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destination and this would be severely, if not totally, destroyed by Port
Marlborough's proposed development.

The Cook Strait ferries transport almost a million passengers a year to and
from Picton, which is, as we recorded earlier, the tourist gateway to the
South Island. Mr Clarke said that tourist facilities, by which he was
referring principally to accommodation, could and should be established in
Picton. Indeed, he went further and said that Port Marlborough's proposed
development at Shakespeare Bay should be supported because it would
encourage such development to occur within the Picton Harbour environs.
Mr Clarke was also of the opinion that Shakespeare Bay is not significant
in recreation or tourism terms but Picton Harbour has scenic, recreational,

environmental and amenity values as well as existing infrastructure that
make it eminently suitable for the development of tourist accommodation.

Mr Clarke accepted, in the sense in which the question was put, a

proposition put to him by Mr Salmon in cross-examination, that
Shakespeare Bay has the almost unique quality of being a place where
major tourist development could be self contained in a geographical sense
and yet be very close to its servicing town. However, he continued to
stand by his earlier statements that the general preference for major resorts
of that kind is in more isolated locations.

Turning to the evidence of Mr Mcinnes, we found it difficult to come to
grips with his ideas about tourist development in Shakespeare Bay. At one
stage he talked about a tourist destination facility but he also talked about
short stay holidays. He also referred to Shakespeare Bay as presenting an
untapped intervening opportunity to be used as a base camp. He was
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obviously attracted by the number of ferry passengers passing through the
Picton tenninal on an annual basis. Nevertheless, it is clear that he was
envisaging more than simply tourist accommodation because when he was
asked questions by Mr Crosby about the potential for redevelopment of
London Quay in Picton he said that what he was envisaging for
Shakespeare Bay was quite a different type of development.

Then too, in answer to questions from Mr Camp, Mr Mcinnes said that he
saw a development at Shakespeare Bay as perfonning an internal function
as well as acting as a starting off or stepping off point to the greater
Marlborough Sounds area. In this way he envisaged immediate activity
occurring within the Bay itself, and simultaneously commercial vessels
extending beyond the Bay. When he was asked if this could take place in
any similar bay in the Sounds he said that this may well be the case and he
told us that he had not done a survey of the Marlborough Sounds to look
for other sites.

The difficulties we have encountered in assessing Mr Mcinnes' evidence,
can be further demonstrated by referring to some of the answers he gave in
cross-examination. By way of example we refer to some answers he gave
to Mr Crosby that are recorded at pages 337 and 338 of the transcript. In
his evidence-in-chief at paragraph 2.2.1 Mr Mcinnes described the range
and diversity of natural attractions in New Zealand in a way that would
indicate to the reader that the Marlborough Sounds~ as well as Fiordland,
contain those attractions, when of course clearly, in the case of the
Marlborough Sounds except for rain forest, that is not so. We found Mr
'

Mcinnes' attempt to explain this in answer to Mr Crosby's questions
ifficult to follow and difficult to accept. Then, again by way of example,
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at pages 339 and 340 of the transcript he is recorded as giving some rather
complex answers to fairly straight forward questions.

There are several other examples of this throughout the transcript. At
pages 353 and 354 Mr Mcinnes was asked some questions by Mr Camp
about locating a hotel on the fanner freezing works site, the suggestion
being that if it were oriented towards Picton Harbour it would present a
close pp view and experience of industrial activities. We will not lengthen
this decision by setting out the answers he gave. It is sufficient to say that
they took up most of those two pages, at the end of which we were really
no better informed than we had been before he gave them.

Notwithstanding Mr Mcinnes' undoubted experience and his
credentials, we have concluded that Mr Clarke's assessment of the
tourist potential of this area, Picton/Shakespeare Bay, is to be
preferred. Put another way, Mr Mcinnes failed to persuade us that
Shakespeare Bay has the potential for tourist development claimed by
NZ Rail.

Economics

We have already referred to Mr Boon's evidence about the cost of
developing the port facilities at Shakespeare Bay and the difference
between that evidence and ·the evidence given by Mr Cunningham on
behalf ofNZ Rail. Earlier, we also referred to the evidence given by
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provide the log trade with an export facility at charges comparable to those
made by the port of Nelson. In his evidence Mr Fitzpatrick also asserted
that an economic mine to ship transportation option for coal, based on
using Shakespeare Bay is achievable. This is largely, as we understand it,
because of the size of the vessels that could be accommodated at the
Shakespeare Bay facility.

Dr R.R. Allan, who is also a principal in the New Zealand ann of the
Mcinnes Group, has impressive credentials in the field of transport
engineering and economics. He was called as a witness by NZ Rail to
demonstrate that in all likelihood the cost of establishing the port facilities

in Shakespeare Bay would be so much higher than Port Marlborough was
anticipating, that its port charges would have to be significantly greater
than those charged by the port of Nelson. Consequently, those facilities
would not be as attractive to the users as Port Marlborough is anticipating
and to make them attractive they would have to be subsidised by other
users of the port, principally of course by NZ Rail.

Once again, this evidence was lengthy and detailed and it would be
unproductive to try to summarise it all here. We found Dr Allan a sound
and very careful witness, and we have paid a good deal of attention to the
opinions he expressed.
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It has to be recognised, that these opinions were, in several important

respects, based on the evidence of others. For example, Dr Allan relied on

Mr Strand's evidence about processing from which it could be deduced that
in the future the volumes of logs coming through the port for export might
not be as high as some other scenarios anticipated.

It is to be noticed too however, that only one log berth is proposed for ·
Shakespeare Bay and, as Dr Allan pointed out, even Mr Strand's high log
scenario of 625,000 m3 per year could be handled across the Waitohi
Wharf. At least that is what he thought until he was asked some questions
about the depth of water at that wharf which, based on the environmental
statement- Exhibit "A"- he had assumed to be 11.3 metres. However, the
charts showed it to be somewhat less than that.

Nevertheless, in common with some of the other witnesses espousing the
use of Waitohi Wharf, Dr Allan encountered difficulties when it came to
providing the necessary log storage and marshalling areas to service that
wharf. Mr Collins also experienced the same difficulties but we will refer
to his evidence under another heading. To obtain the necessary area of flat
land that Dr Allan was assuming would be required, which was 5 hectares,
whereas the proposal is for 6 hectares, it would be necessary to acquire the
Picton tip site and probably a site designated for sewage treatment and/or
land at W estshore that is currently held under leases, some of which do not
expire until the year 2001. Consequently, if there are difficulties about
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these alternative sites, and we certainly think there are, an important part
of Dr Allan's overall economic assessment is put in doubt because it was
based on establishing facilities that are considerably less expensive than
the Shakespeare Bay proposal.

Then too, Dr Allan's assessments were also based on accepting Mr
Cunningham's estimates for the development of Shakespeare Bay, and
although we have commented earlier that we think Port Marlborough may
have to revise its estimates, if it is authorised to proceed, we are unable to
say that many ofMr Cunningham's estimates were any more accurate than
those given by Port Marlborough.

All this highlights the very real difficulty that exists in trying to
provide and indeed evaluate the kind of economic analysis that Dr
Allan was asked to provide in this case. This, of course, is because the
end result depends on the information that is fed into the calculations
in the first place. As Dr Allan agreed in answer to a question from Mr
Crosby, ifMr McPherson and Mr Cunningham are not right, his
numbers would change proportionately to the changes in costings
derived from the evidence of those two witnesses.

We will have something more to say about the matter of economics
later in this decision, but for present purposes we will leave our
discussion of this topic at that point.

J
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Discussion and Consideration of the Resource Management Evaluations

In this section of our decision we will consider the evaluations made by the
planning witnesses having regard to the relevant provisions of the four
resource management instruments that we identified earlier as having a
bearing on the matters in issue in these proceedings. These, it will be
recalled, are the former regional planning scheme • approved section one;
the former proposed maritime planning scheme, now a proposed regional
coastal plan; the Marlborough Division of the former Marlborough district
scheme, now the Marlborough section of the Marlborough transitional
district plan; and the Picton Borough Review no. 1, now the Picton section
of the Marlborough transitional district plan.

Some of the witnesses to whom we will refer in this section also considered
NZ Rail's suggestions for alternative log storage and marshalling sites and
two of them, principally Mr Collins, also gave some evidence about tourism
that we will discuss in the light of the evidence and the conclusions we have
already recorded relating to this topic in the previous section of this
decision.

The first of the resource management evaluation witnesses was Mr RD.
Witte. Between January 1989 and December 1991 Mr Witte was the
Blenheim Branch Manager for an engineering and planning consultancy
practice and during that time he was asked to prepare a social and planning
issues report for the present proposals at Shakespeare Bay. This report
forms part of the environmental statement- Exhibit "A".

In December 1991, Mr Witte became senior planner with the Marlborough
District Council, and when that Council became a unitary authority in July
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1992, he was appointed to the position of Senior Strategic Planner with the
unitary authority.

Mr Witte was called to give evidence by Port Marlborough and made it

clear, and we accept, that he was doing so in his private capacity. His
evidence was based on the report that he had made while he was in private
practice.

He referred to several provisions in the former regional scheme. These
included the general regional objectives and policies in Part I; more specific
objectives in Part 2; the section on Transportation and Communication in
section 6; and some explanatory statements in the same section. One of the
regional goals referred to is to promote and develop Marlborough as a
pleasant place to live in, to work in and to visit, ensuring as far as possible
that maximum use is made of the region's productive capabilities and its
resources in proper and harmonious balance with environmental
conservation and community requirements.

There is a statement in Part 2 to the effect that the second section of the
regional scheme, which so far as we are aware was never promulgated,
would deal specifically with forestry but there are general objectives
regarding forestry, all of which are intended to encourage that industry.

In the course of stating some general objectives on marine farming and

fishing, there is a reference to the maintenance of adequate standards of
water quality in the Marlborough Sounds and the coastal areas to safeguard
the continued existence of the fishing and marine fanning industries. There
are also objectives about encouraging employment and industrial
development.
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Under the Transportation and Communication general heading there is an
objective to ensure that the Cook Strait link with the North Island is
maintained, and there is also an objective to examine and determine the
adjustments and rationalisation of facilities at the port of Picton that are
considered necessary to assist the establishment of new processing and
export industries in the region. Reference is also made to proposals for
future expansion of the port to accommodate anticipated industrial and
forestry developments, and there is a specific reference to a new deep water
port complex at Shakespeare Bay. It is suggested that it may be necessary
to undertake a transport study in conjunction with the Ministry of Transport
and the former Ministry of Works and Development to ensure that the
roading network in particular, and the transportation system generally, is
satisfactory for the forest industry.

There are also objectives about protecting the coastal and maritime
environment, and promoting the region for holiday, conference and
recreational pursuits. There is also an objective about development of the
Marlborough Sounds for tourism and holiday making.

Turning to the proposed regional coastal plan, Mr Witte said that this
contains numerous references to proposed port development at Shakespeare
Bay. Here we remind ourselves that we are now referring to that plan
before variation 3.

Mr Witte drew our attention in particular to clause C 12 of this plan which
commences with a heading "Shakespeare, Bay: Port Development Plan".
This clause contains two objectives. The first is to allocate Shakespeare
Bay as the site for future extensions to the port of Picton, if and when
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necessary, as a matter of regional and national importance. The second is to
allow the development and operation of the Bay as a deep water port if, and
only if, the potential adverse impacts on the environment and the use and
enjoyment of Queen Charlotte Sound and the Picton area for recreational,
residential and commercial activities, are reduced to acceptable levels.

Clause C 12 then provides for three policies relating to these two objectives.
The ftrst is to prevent Shakespeare Bay being used for any pwpose which
would compromise its potential for use as a deep water port; the second is
to impose requirements on port development and port operations to
minimise adverse environmental impacts; and the third is to consider
requiring the provision of a public lookout point over the port area in lieu of
providing public access along the shoreline, the latter being seen as
impractical having regard to the safety and security factors associated with
port operations.

The clause then prescribes a list of permitted activities which include all the
necessary activities for the berthing of vessels, facilities for loading and
unloading, equipment for handling and storage of cargo, and ancillary
provisions associated with normal port develppments. Then follows a list
of requirements that these permitted activities have to comply with,
including a noise control. It is of some interest to notice that the following
clause, clause Cl3, deals with reclamations in general, and contains a
policy to minimise the loss to the general public of any maritime planning
area by reclamation. It also contains a policy to ensure that all reclamations
except for minor works are subject to a public process for approval.

Mr Witte said that it seemed from the provisions of clause C 12 that Port
Marlborough's proposed development in Shakespeare Bay would be
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permitted as of right if the proposed regional coastal plan were operative.
However, he then drew our attention to clause E5 in the plan. under a
heading "Shakespeare Bay : Port Development Area". In a nine and a half
page discussion this clause acknowledges the potential of Shakespeare Bay
as a future deep water port. It goes on to suggest that the plan of port
development included in the proposed regional coastal plan could properly
be used as a vehicle to generate public debate on the concept.

We pause to record here that the plan shows a much more extensive area as
being set aside for port development than is covered by the present
proposal. Indeed, for all practical purposes, the whole of Shakespeare Bay
almost to the end of Kaipupu Point is set aside for this purpose.

Clause E5 also discusses such topics as economic feasibility; alternatives,
including alternative methods of dealing with coal from the West Coast; the
relationship with Picton Harbour, indicating an advantage to that Harbour if
the commercial fishing activities are removed to Shakespeare Bay; and the
planning controls that will be required.

Mr Witte concluded that the overall impression to be gained from reading
the proposed regional coastal plan is that although port development is
provided for as a permitted activity in Shakespeare Bay, the former
maritime planning authority, now of course the Council, expects this
provision and its attendant requirements to be refmed through the objection
process.

Mr Witte then turned his attention to the relevant provisions of the
Marlborough section of the transitional district plan. He drew attention to a
designation at the head of Shakespeare Bay that is formally shown as
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M.H.B- For Harbour Works'' and told us that this includes the salt marsh

area at the head of the Bay. Pursuant to section 39 of the Port Companies
Act 1988, this designation is vested in Port Marlborough until the next
review of the district plan.

Mr Witte went on to say that Port Marlborough's proposed development is,

for the most part, immediately adjacent to land zoned Industrial B in this
plan. To the extent that it will be on existing land we think, in fact, it
covers most of this zone if not the whole of it. This zone includes the site
of the former freezing works which is now owned by Port Marlborough.
The transitional district plan describes the Industrial B zone as catering for
heavy and noxious industries. It provides for several permitted activities
and discretionary activities, but although some of these may include some
of the constituent activities proposed for this port development the zone
does not provide for a port development as such. The rest of Shakespeare
Bay is either reserve land or zoned Rural A; or at the south-western end,
zoned Residential C. So far as the proposed port development is concerned,
to the extent that it is not on land zoned Industrial B it is on land zoned
Rural A.

Finally, Mr Witte discussed the Picton section of the transitional district
plan, and in particular some passages in the scheme statement that refer to
production forecasts for exotic forests. These suggested a future output
exceeding the present capacity of the Picton port facilities, and thus lead the
former Marlborough Harbour Board to propose an alternative deep water
export port in Shakespeare Bay. The scheme statement goes on to express
support for full consideration of such an expansion in the light of a careful
assessment of the need for such a development and its impacts on
environmental, recreational and scenic values. It then states that if the
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development is approved, new roading will be needed and there is an
expressed intention to introduce a change to facilitate full consideration of
such roading proposals.

Land in the Westshore area of Picton. that is to say in the area of reclaimed
land north of the ferry terminal which leads to the existing freezing works
site, is also designated for Marlborough Harbour Board purposes and has an
underlying zoning of Industrial B. This is the heaviest industrial zoning in
Picton but it does not provide for the range of uses provided for in the
Industrial B zone in the Marlborough section of the transitional district plan.
Land on both sides of Lagoon Road which would provide access to the
proposed port development is also designated and has an underlying zoning
of Industrial B. Most of Lagoon Road is owned by Port Marlborough but
there is a public section over which vehicular traffic travels to and from the
ferries. Mr Witte said that heavy traffic to and from the proposed port
development in Shakespeare Bay would travel via State Highway 1 and
Kent Street and thence along Lagoon Road, which is what happens at
present. This is also the route that canies all heavy vehicles using the
ferries.

Mr Witte also addressed other aspects made relevant by sections I 04 and
105 of the Act. He concluded that so far as the matters in Part II are
concerned, Port Marlborough's proposal is not inconsistent with the purpose
of the Act The relevant natural resources include the substantial exotic
forest plantations to be served by the port and a similar line of reasoning
can be applied to the coal deposits on the West Coast. In his opinion an
export timber port at Shakespeare Bay W(;mld promote a sustainable exotic
forest industry in Marlborough, capitalising on the existing forestry
resource. Mr Witte accepted that there would be environmental effects,
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some of which might be adverse, but they would not be of a scale or so
detrimental as to threaten the life supporting capacity of any natural
resources and eco-systems and could be avoided or mitigated.

So far as section 6 is concerned Mr Witte expressed the opinion that
although Shakespeare Bay has a natural character, in the sense that it has
strong visual elements of topography, enclosed waters and luxurious bush,
it is by no means unmodified. He referred in particular to the derelict
freezing works and the four houses in the Bay. He also referred to the
moorings and to the exotic plantings on the eastern side, as well as Queen
Charlotte Drive itself. He said that the wetlands at the southern end of the
Bay are well removed from the proposal. In his opinion the proposed
development is not inappropriate, nor are there any outstanding natural
features, landscapes, significant indigenous vegetation or habitat of
indigenous fauna to be protected. The maintenance and enhacement of
public access to and along the coastal marine area is provided for to the
extent necessary by a proposed esplanade reserve as required by condition
A(vii) attached to the recommended coastal permit for the reclamation.

With regard to section 7 of the Act, Mr Witte offered the opinion that the
proposed development would encourage and facilitate the efficient use and
development of resources, namely the forest resources of Marlborough and
the coal resources of the West Coast. It would also encourage the efficient
use and development of Picton for recreation and tourism.

Mr Witte also acknowledged that the environmental effects could not be
said to be minor, and consequently the threshold test in section 105(2)(b)(i)
of the Act could not be met. It was also his opinion however, that to grant
consent to each of the applications would not be contrary to the relevant
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objectives and policies of the various resource management instruments.
He also drew our attention to section 104(7) of the Act which provides
additional tests in respect of applications for permits to discharge
contaminants and asserted that those tests would be met in this case.

Turning to the social effects of the proposal, Mr Witte said that employment
opportunities would be increased, and in his opinion it would be better to
develop Shakespeare Bay rather than Picton for commercial port purposes
so that the latter could be developed as a suitable and desirable place for the
travelling public. He then divided the proposal into two phases, the
construction phase and the operational phase. He asserted that there is very
little effect from a social impact point of view during the construction
phase. In respect of the operational phase, the likely social impacts of port
operations at Shakespeare Bay need to be weighed against the fact that most
of the proposed activities, except for the reclamation, could take place,
apparently as of right, in the Picton Harbour. The likely effects of these
would, in Mr Witte's opinion, be more disruptive in that Harbour than in
Shakespeare Bay.

The effects of 72 log truck and trailer arrivals, that is to say 144 movements
per day by the year 2005 - infonnation he had obtained from Mr Boon would not, in this witness' opinion, be likely to lead to any adverse effects
on the environment. In this regard he was referring particularly to the
residential area of Kent Street. In his opinion, the plan change envisaged by
the Picton section of the transitional district plan would not be necessary.
Except for the Queen Charlotte Drive realignment which is to take place
wholly within an area covered by the Marlborough section of that plan,
there would be no need to make any provision for additional roading.
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Turning to NZ Rail's proposals for alternative sites to store and marshall
logs, Mr Witte identified four characteristics for such a site. These were:

(a)

Adjacent to or reasonably close to a main trunk railway and/or State
Highway One.

(b)

A site north of Blenheim;

(c)

Eight hectares of levelland well drained with soils and sub-soils
geotechnically suitable; and

(d)

Isolated from residential development.

The area between Blenheim and the Wairau River contains Class 1 soils and
for that reason the witness discounted it immediately. At Spring Creek
there is a rail terminal designated as a freight terminal with an underlying
zoning of Rural. It adjoins a township with a population of 300, and in the
opinion of this witness would not be suitable for a log storage site. From
the W airau River north, the rail and State Highway pass through Tuamarina,
along the Para wildlife management swamp, before reaching Para and
Koromiko. In the opinion of this witness it is highly unlikely that a suitable
site could be found in this area. The farm units tend to be small, and there
are numerous rural/residential allotments. In. any event, a resource consent
for a non-complying activity would be required. From Koromiko the rail
line climbs over the 'elevation' before descending steeply into Picton. A site
in Picton itself would simply extend the industrial area of that town.

In a supplementary statement of evidence, Mr Witte elaborated on the noncomplying aspects of Port Marlborough's proposals. Although the
Marlborough section of the transitional djstrict plan may not have any
specific objectives or policies providing for port development in
Shakespeare Bay, it does in the opinion of this witness provide a clear and
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consistent zoning framework to establish a wide range of activities in
Shakespeare Bay, both in the Industrial B zone and in the Rural A zone.
From a study of the planning maps and rules, there was no doubt in Mr
Witte's mind that the Marlborough section of the plan contains a strong
policy about ongoing heavy and noxious activities in Shakespeare Bay. The
Industrial B zoning does more than simply provide for the continuation of a
freezing works. Relocation of the freezing works had been provided for
elsewhere in the district plan. In Mr Witte's opinion it is perfectly clear that
when the plan is read as a whole, Port Marlborough's proposal is consistent
with and certainly not contrary to its overall objectives and policies.

Refening again to NZ Rail's alternatives, the witness said that the existing
log storage area in Lagoon Road is highly visible and several houses
overlook it. Similarly, access to a log storage area on the refuse tip site is
alongside a Residential B zone. In addition, both areas are overlooked by
the recent Harbour Heights subdivision in an adjacent Residential S zone.
Mr Witte considered there would be strong objections from residents in this

area, and the wider Picton community, to any intensification of log storage
and handling in Picton.

In answer to questions from Mr Crosby, Mr Witte said that he had been

unable to identify any alternative sites for a landfill for Picton, despite
investigation. There are also problems about relocating the existing
cemetery.

When cross-examined by Mr Salmon, Mr Witte agreed that if there were no
proposals for port development in Shake~peare Bay, nor any other proposal
which would use the Industrially zoned land there, no responsible planner
would, in isolation, zone that land Industrial B. However, he went on to say
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that because there had been industrial development at Shakespeare Bay, if a
responsible planner was convinced that the current industrial zonings in
Picton were insufficient to provide for likely industrial activities in the
general area, then Shakespeare Bay would be an obvious choice for an
industrial expansion. When pressed further on this matter, Mr Witte agreed
however that if there had never been any industrial development in
Shakespeare Bay he would have expected the whole area to have been
developed for residential purposes. He also agreed that continuation of the
Midland line as a transport link to the West Coast is a relevent matter in
terms of section 5 of the Act.

Mr Witte also said in answer to questions from Mr Salmon that he had not

examined whether Shakespeare Bay might have any potential for other than
port purposes, and although there might be hmtdreds of hectares of land in
the Koromiko area which may be physically suitable for a log storage area,
in his opinion, in a resource management sense, that area would not be
suitable because of the constraints imposed by State Highway One and the
existing rail line. Smaller valleys and areas away from the State Highway
could be considered, in a loose sense, to be sparsely settled but access to
them is generally through more intensively settled rural/residential type
development. If evidence were given that there would be a lot of land in the
Koromiko Valley that met Mr Witte's criteria, he would disagree.

The next witness to give evidence on this topic was Mr N.A. Morris, the
Council's Senior Resource and Consents Officer. He too referred to various
objectives and policies in the relevant resource management instruments.
He also gave evidence about previous proposed port developments in
Shakespeare Bay but as none of these came to fruition we do not think it
would be right to give them much weight now. He then gave evidence
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about change 14 to the Marlborough section of the transitional district plan
which provides, by way of designation, for the realignment of Queen
Charlotte Sound which is an integral part of Port Marlborough's proposed
development.

!vir Morris then referred to variation 3 to the fonner maritime planning

scheme but for the reasons set out in an earlier section of this decision we
need not refer to that variation any further.

!vir Morris went on to say that the Council intends promoting a new

regional coastal plan as part of its regional plan. In accordance with the
requirements of the Resource Management Act 1991, this is to be publicly
notified by 1 October 1993.

Mr Morris also said that in his opinion Shakespeare Bay does not have any
unique aspects that would make conservation absolutely imperative. He
said that considerable effort had gone into the assessment of Port
Marlborough's applications, and he discussed various aspects of the
proposal that had also been covered by other witnesses.

Turning to the alternative sites suggested by NZ Rail, Mr Morris produced a
plan showing the landfill area, the cemetery, and the zone boundaries
associated with these. The sewage treatment site, which has only recently
been acquired as a result of adjustments in land holdings and consequently
has only recently been designated, offers an opportunity to employ the
existing rising mains to Kaipupu Point without significant pumping costs.
Currently, untreated sewage is discharged at Kaipupu Point. Mr Morris is
not aware of any alternative investigations being carried out for the disposal
of sewage, and in his opinion the proposed treatment site is strategically
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placed either for that option, that is to say the continued use of the Kaipupu
Point discharge, or for other options such as land disposal in the Koromiko
Valley area.

So far as the landfill area is concerned, the Council is embarking on a
programme of works that provides cut-off dams and diversionary waterways
to remove down-valley stream flows from the site. In addition,
management practises are being altered to provide a better capping blanket
to minimise water penetration from the surface. In the opinion of this
witness, the Council needs to retain ownership of this area to provide for
this essential community service and it would therefore be unavailable for
other purposes.

He was also of the view that surcharging the surface with stacked logs
would exacerbate the uneven settlement characteristics of the fill material,
and eventually result in the rupturing of the capping blanket. The nature of
the process which involves the use of heavy vehicles would inevitably cause
rutting, and because the site is not large conflicts would have to be expected
between log truck operations and dump traffic.

So far as the cemetery is concerned, although not all the land designated for
that purpose is being so used, there would be difficulties about acquiring
other sites and again the Council needs to secure and hold land to be able to
fulfill this important community function.

Mr Morris went on to express the view that Picton would not be a suitable

place for a coal berth because it would b~ detrimental to the amenities of
the foreshore area, particularly along London Quay.
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In a supplementary statement of evidence Mr Morris said that there are no
realistic alternatives to discharging stonnwater from the proposed
reclamation other than into Shakespeare Bay itself. Picton has a separate
sewage and storrnwater system, and the Council would not be willing to
receive Shakespeare Bay storrnwater into its system. He also said that there
would be ample capacity in the Picton water supply to provide all the water
required for this development, including the water needed to keep the coal
stockpile dampened down.

When cross-examined by Mr Salmon, Mr Morris said that the policy
statement in the Picton section of the district plan relating to a plan change
for roading purposes was inserted to settle an appeal relating to the
designation for harbour works at the head of Shakespeare Bay. The appeal
was between the Marlborough Harbour Board and the then Picton Borough
Council. He said that no studies had been done with regard to this, but in
his view that would be part of the current endeavours through the district
plan. We are not quite sure what Mr Morris meant by this, especially in
view of the fact that it was Mr Witte's opinion. and this seems to be borne
out by all the evidence, that no additional roading would be required for
port development in Shakespeare Bay, except the realignment of Queen
Charlotte Drive. But since the roading requirements then being considered
were in relation to a possible development at the head of the Bay, this may
have been the additional roading that was then in contemplation.

Also, in answer to questions by Mr Salmon. Mr Morris agreed that with the
derelict freezing works removed Shakespeare Bay would certainly be one of
the largest bays or inlets along Queen ChflTlotte Drive. Whether it would be
the best for tourism he thought was a matter of opinion. We gathered that
he did not think it was necessarily suited· to that purpose.
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He also reiterated that the option of land disposal of sewage effluent on a
site in the Koromiko Valley would be a strong possibility but he could not
say when it would be likely that a decision would be made about which
option to adopt. He agreed too that that part of the cemetery site so
designated, but over which the tip extends, would never be used for
cemetery pw:poses. However, he considered it would be quite unrealistic to
use the tip area for log storage because of traffic noise and other traffic
problems associated with taking log trucks to and from Waitohi Wharf.

Ms L.J. Moffat was also called by the Council. Currently, she is employed
by it as a Strategic Planner. Ms Moffat referred to the assessment of the
application in terms of the environmental statement and expressed the view
that this and all pre-hearing proceedings had been conducted adequately.

Although NZ Rail's notice of appeal questioned some of these matters, in
the end we did not understand it to be complaining about them in any
procedural way. It adheres to the view of course that the plan change
procedure should be adopted so that wider issues can be considered and
wider consultation and assessment undertalren.

Ms Moffat then discussed various proposed amendments to the conditions
to be attached to the resource consents, but since we will be referring to
those under another heading, if that becomes necessary, there is no need to
dwell on them here. She also told us that the reason for withdrawing
variation 3, but not withdrawing the whole proposed regional coastal plan,
was because the Council is using some of the provisions of that plan to
assess applications for resource consents relating to marine farming and
foreshore structures. Marine farming is a particularly important industry in
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Marlborough and there are currently betweem 80 and 90 applications for
new marine farms being processed.

In answer to questions by Mr Salmon, Ms Moffat said that in respect of the

present proceedings the joint hearing committee had given careful
consideration to providing access to the Kaipupu Reserve from the Picton
side, but for reasons of safety had considered this would be inappropriate.
The point where public access would have been provided would be at the
proposed cut through to Shakespeare Bay. This she said was a fairly
narrow area and could become congested. The public access now being
referred to, is of course access by land, and Ms Moffat said that the joint
hearing committee had noted that the proposed port development would not
restrict the current public access by sea.

In answer to a question from the Tribunal she confirmed that none of the

land that is occupied by the wetland at the head of Shakespeare Bay had
been included in any of the applications for resource consents that are now
the subject of these proceedings. She could not be sure however whether
the land covered by those applications included any land currently
designated for harbour works.

The fmal witness to whom we will refer in this section is Mr D.W. Collins
who is a planning consultant and was called by NZ Rail.

Mr Collins divided his evidence-in-chief into three parts. In the frrst part he
dealt with statutory planning matters; in the second part he dealt with
tourism and recreation implications~ and in the third part with other effects
of the proposed development compared with the alternatives put forward by
NZ Rail.
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Mr Collins agreed with Mr Witte that the effects of this proposed

development on the environment would not be minor and consequently the
threshold test provided by section 105(2)(d)(i) of the Act could not be met.
Turning to the second threshold test in that subsection, Mr Collins said that
it was his view that the proposed development failed to meet this test
because to grant consent to it would be contrary to some of the objectives
and policies for the Marlborough Sounds in the Marlborough section of the
transitional district plan.

He went on to say that there is always the danger of making the kind of
assessment required here on the basis of a selective reading of a plan. A
plan has to be read as a whole. Referring to the Marlborough section of the
district plan, Mr Collins said he could not fmd any objectives and policies
to support the proposed development that could be considered alongside the
objectives and policies which clearly envisaged a different allocation of
resources in the Sounds generally, and in the zones covered by this
application in particular.

Mr Collins then addressed some of the matters referred to in that section of

the plan. He referred to a statement in Part II at clause 5 that he said
indicated the importance of tourism and recreation in the Sounds. He also
referred to some statements in Part ill that refer to the Marlborough Sounds
as an important national, regional and local resource for recreation, forestry
and fanning, and as having a unique coastal environment. There is also a
policy to retain the natural character by protecting the Sounds from
subdivision and development. He also re,ferred to other statements
concerning the need to retain and enhance the areas natural scenic
character; to ensure its continued prosperity and primary production; and to
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recognise and provide for its large water recreation area. It was his opinion
that the proposed development is in conflict with all these objectives and
policies.

Referring more specifically to the objectives relating to the Rural A and
Industrial B zones, Mr Collins said that in his opinion it is clear that the
plan provides no support for this kind of development in the Rural A zone
which, as he pointed out, is intended primarily for fanning activities. So far
as the Industrial B zone is concerned, he pointed to a statement in the plan
that these zones for the most part cover well established industries, except
for a substantial additional area proposed at Riverlands. Mr Collins said
that the planning intent was not stated but, as a matter of good planning
practice, if the industrial zoning in places such as Shakespeare Bay simply
recognised existing industries rather than denoting suitable areas then it
could be inferred that there is a policy to review the zoning if its raison
d'etre disappeared.

Mr Collins then addressed the question whether this development should be

provided for by way of plan changes rather than resource consents. He
supported plan changes because establishing .a port development without
plan changes would leave the relevant resource management instruments
lacking credibility. He drew an analogy with a proposed tourist
development at Hopi Bay with which he had been associated and which had
been promoted by way of a plan change. He said that in his opinion it
would not be sufficient to undertake planning, no matter how detailed, for
one land use activity in a situation where there are possible alternative uses
of the resources involved.
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Mr Collins also referred to the same provisions of the Picton section of the
transitional district plan to which other witnesses had referred, and to the
relevant provisions of the proposed regional coastal plan. He highlighted a
statement in that plan wherein the then maritime planning authority said that
it had decided that a proposed scheme or subsequently a proposed scheme

change would be a means of putting a proposition up for public debate. He
drew support for his plan change scenario from this particular statement.

He then said that having read the 180 pages of objections and crossobjections to the provisions contained in this plan for port development in
Shakespeare Bay, which had raised important concerns. However, in view
of the fact that these objections and cross-objections had not been heard and
were now not going to be heard, very little weight should be given to these
provisions.

Turning to tourism and recreation, the second part of his evidence, Mr
Collins asserted that if Picton was ever to take full advantage of the large
number of tourists passing through, it would need to progress further in
developing its gateway role. The ultimate aim should be for Picton to
transcend this role and become a resort in its:own right. He said that the
key to this progression is harmonious development of the accommodation

and attraction sectors, with each sector relying on the other. As we
understood him, Mr Collins was really encapsulating a good deal of what
Mr Mcinnes had said along similar lines.

Mr Collins then discussed New Zealand's tourism future. He said that
currently tourism earns approximately $.1t7 million a day and generates
some 150,000 full-time jobs. By the year 2000 it is anticipated that there
will be 1.9 million international arrivals per year. The New Zealand Tourist
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Board data projects 750 new jobs related to tourism being created in the
Nelson/Marlborough region between 1988 and 1994. He also said, as did
Mr Mcinnes, that there is a move away from package tours to free travel,

short break holidays, and a demand for cultural experiences. Although Port
Marlborough's environmental statement- Exhibit "A"- discussed the
present recreation use of Shakespeare Bay, that was not sufficient. It was
important to consider its potential as well.

In this part of his evidence, Mr Collins then went on to say that there are
many large sites in Marlborough Sounds that are physically suitable for a
large scale resort development. During his investigations for the Hopai Bay
project, he had identified 25 sites for detailed comparison. This was for
large destination resort type developments. As he understood the position,
based on Mr Mcinnes' evidence, this was not what NZ Rail was suggesting
for Shakespeare Bay.

So far as the Picton area itself is concerned, it was Mr Collins observation
that water front sites of any size are hard to find and most of the coastline is
reserve land. The shoreline of Picton Harbour and Waikawa Bay is almost
fully developed, and the coastal land east o£Waikawa Bay and west of
Shakespeare Bay has been developed for homes and baches. It was his
opinion that Shakespeare Bay is the only realistic site for an international
quality hotel in the general Picton area.

Mr Collins then discussed recreational boating and the existing marinas at

Picton and Waikawa Bay. He said that there is potential for another marina
at Shakespeare Bay containing 250 berth~.

.!
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Turning to consider the economic and social impacts of the development,
Mr Collins compared NZ Rail's alternatives to the use of Shakespeare Bay.
He recognised that Kent Street would still be used by log trucks whichever
alternative is adopted, and he was of the opinion that there would be little
difference in traffic effects as regards the use of this street with any of the
options. He then said that Queen Charlotte Drive is, in his opinion,
unsuitable for logging traffic, although there are presently no restrictions on
heavy vehicles using that route. If log storage at Shakespeare Bay was
perceived by transport operators as being sufficiently close to Havelock to
tip the balance towards Queen Charlotte Drive as a preferred route rather
than using Rapaura Road for example, the traffic implications of Port
Marlborough's proposal could be quite significant.

The witness went on to say that use of the landfill site for log storage would
be less offensive for people visiting the adjoining cemetery than the present
use. He also referred to a draft management plan for the tip that he said
proposed its rehabilitation and use for sporting facilities, grazing, forestty
and industrial storage. Log storage would not preclude other future uses of
the site in the way that a reclamation would foreclose future options for
Shakespeare Bay. Mr Collins then said that-l;le was confident that another
alternative could be found in the Koromiko area within I 0 kilometres of
Picton which could be operated without undue adverse environmental
effects.

As to the use ofWaitohi Wharf, NZ Rairs proposed alternatives for log
storage would result in this wharf being better utilised. There would be
some potential for adverse impacts so far,as ferry passengers were
concerned, but he did not believe there would be any significant visual or
other impact on Picton itself. Waitohi Wharf is effectively screened from
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Picton and the Picton foreshore by the feny tenninal and the femes
themselves. He pointed to a statement in the proposed regional coastal plan
that acknowledged that the area west of the feny terminal could be
developed for further commerical activities without detriment to the
amenities in Picton.

In an addendum to his evidence-in-chief, Mr Collins produced a coloured
plan showing land ownership in Shakespeare Bay and west of Picton, and in
particular the extent of the land owned by Port Marlborough • see Exhibit
"3 ". He also discussed in more detail the physical suitability of
Shakespeare Bay for tourist oriented development, referring to the evidence
given by both Mr Clarke and Mr Mcinnes. He drew attention to the fact
that part of the east facing area of the Bay contains 15 hectares zoned
Residential C. This is directly opposite the proposed reclamation. He said
that he had seen a concept plan for the subdivision and development of this
Residential C zone that had been prepared by Land Corp. The land in the
Residential C zone is, in the opinion of this witness, a housing resource
capable of being used for some of the purposes outlined by Mr Mcinnes.
Consequently, it has a value for those purposes which he asserted would be
reduced by the reclamation on the other side ~of the Bay.

Mr Collins then addressed in more detail, the land fronting Lagoon Drive

and the Westshore area generally, and the way in which this area is
currently being used. It contains the Port Company's workshops, an
incinerator, tallow tanks, cement silos, and several establishments involved
in boat building, marine coatings, barge operations and activities of that

kind. The land is zoned Industrial B, or designated for harbour works with
f

an underlying zoning of Industrial B. Mr Collins said that he believed these
facilities and activities would remain if the Shakespeare Bay development
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proceeded, and in time the existing under-utilised areas and the areas
presently used for coal and log storage would be taken up by similar uses to
those already there. General freight would continue to be loaded and
unloaded over the Waitohi Wharf. In other words, the Shakespeare Bay
development would not lead to the relocation of existing or potential
industrial activities from Picton. He also produced figures showing that in
total, including the areas just discussed and the landfill, cemetery and
sewage treatment site area, there could be some 10.6 hectares that could be
available for log storage.

Mr Collins then said that he disagreed with Mr Witte about the Koromiko
Valley and he produced another plan showing potential areas for log storage
in that locality. He said that accepting Mr Witte's criteria, there would be

some 1370 hectares in the general Kororniko Valley area that could be
suitable. He said that one of the advantages ofhaving a log storage site in
the Koromiko Valley area would be that it would discourage the use of
Queen Charlotte Drive by logging trucks.

In cross-examination by Mr Crosby, Mr Collins agreed that the relevant
resource management instruments do not go so far as to say that
Shakespeare Bay should not be developed for port purposes. He did not
agree that the existing designation for harbour works necessarily implied
port development. It could equally have been intended for a marina and he
drew attention to the fact that the same form of designation is used for the
Waikawa Bay marina. Mr Collins denied that he had applied the wrong
approach to section 105(2)(b) of the Act when he stated that there are no
objectives and policies supporting the proposed development. He said that
he had simply been stating that as a fact. He agreed that it did not follow
that section 105(2)(b)(ii) could not be met. He was of the opinion however
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that it could not be met because there are objectives and policies that
indicate a contrary intention for the development of this area.

Mr Collins also agreed with Mr Crosby that alternative sites had to be

reasonably practical, and in considering those matters physical suitability
and matters of land tenure would arise. When he was asked about the
leases of some of the land in the Westshore area, several of which do not
expire until the period 1988 to 2001, he simply said that these would have
to be renegotiated and the lessees would have to be relocated.

Mr Collins also agreed with Mr Crosby that from a planning or resource

management point of view it would be a disadvantage to have ferry traffic
competing with forestry trucks on Lagoon Road.

In answer to a question from Mr Camp, Mr Collins agreed that there could
well be room for a marina on the opposite side of Shakespeare Bay, even if
there was deep water port in that Bay as proposed.

As to where the current lessees in the Westshore area could be relocated he
could not say. He also agreed that if one W&$ starting the planning and
resource management exercise from scratch, an ideal scenario would be to
have tourist related activities in one bay and industrial exports in an
adjacent bay. In his opinion however, the problem of the Picton ferries
carrying both rail and other freight as well as passengers would remain, so
that it would not be possible to achieve the ideal just referred to.

This completes our discussion of the resource management evaluation
evidence. Because some of the conclusions that we are required to reach
having regard to that evidence also involve legal issues, we will refrain
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from expressing those conclusions until we have considered the legal
issues, as we now propose to do in the next section of this decision.

Discussion and Consideration of Legal Issues

The first matter to be dealt with under this heading is one that we referred to
earlier, and which ultimately became the subject of agreement between all
parties, including the Director General.

It will be recalled that the joint hearing committee dealt with the application
for a coastal pennit to reclaim part of Shakespeare Bay as though it also
sought consent to use that reclamation once it had been vested in Port
Marlborough. There are procedures set out in the Act for vesting
reclamations- see section 245(5) and section 355.

Section 89(2) of the Act anticipates this situation. It authorises the granting
of a consent to use a reclamation when the area so reclaimed ceases to be
part of the coastal marine area. Sections 89(2) and (3) read as follows:

"(2) Where -

(a)

··

An application is made to a territorial authority for a

resource consent for an activity which an applicant intends to
undertake within the district of that authority once the
proposed location of the activitiy has been reclaimed~ and
(b)

On the date the application is made the proposed location

of the activity is still within the coastal marine area,

1

0
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In support of his submission Mr Salmon referred to two cases under the

previous legislation G. U.S. Properties Limited -v- Timaru City Council
4 NZTPA 12 and Donald Design Limited and Wellington City Council-vBlack 1984 10 NZTPA 80 HC. He referred to these cases because in each
of them, so we understood him to be saying, there is some discussion about
the integrity of district schemes as they then were, in the context of
specified departure consents and/or dispensations. With respect, the former
decision seems to have some bearing on the matter we are now discussing
but having re-read the judgment of the High Court in the Donald Design
case we doubt that it provides any support at all for Mr Salmon's
proposition.

Mr Salmon then reminded us that under the previous legislation,

particularly section 74 of the Town and Country Planning Act 1977, the
integrity and purpose of the district scheme tended to become a central issue
for decision when considering whether to grant a specified departure
consent, so much so that in many cases under that Act the Tribunal had said
that the more appropriate way to proceed would be by way of scheme
change. This was because the granting of a specified departure consent
would have impacted adversely on the integrity of the district scheme.

Then, Mr Salmon also argued that from a practical point of view one of the
advantages of a plan change, and he also added a review process, would be
that the Council in this case would be required to exercise its functions,
powers and duties under sections 30 to 32 of the Act. This should ensure
for example, that the needs of tourism were properly taken into account;
that other options for the use of Shakespeare Bay were considered; and that
matters such as the appropriate location of a sewage treatment plant were
addressed.
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Sections 30 and 31 of the Act set out the functions of regional councils and
the functions of territorial authorities, respectively. These include preparing
objectives and policies. They also include controlling uses and, in the case
of regional councils, there are specific provisions concerning the control of
the coastal marine area in conjunction with the Minister of Conservation.
Section 31 sets out similar functions for territorial authorities, although of
course there is no specific reference to the coastal marine area.

Section 32 requires all Ministers in relation to national policy statements,
the Minister of Conservation in relation to New Zealand coastal policy
statements, and every local authority, before adopting any objective, policy,
rule or other method in relation to any functions, to have regard to several
matters; to carry out an evaluation of the likely benefits and costs of the
principal alternative means of achieving an objective or policy and the
likely implementation and compliance costs; and to be satisfied that any
such objective, policy, rule or other method is necessary to achieve the
purposes of the Act and is the most appropriate means of exercising the
function.

Section 73 of the Act authorises any person to request a territorial authority
to change the district plan, and section 74 requires a territorial authority to
prepare and change its plan in accordance with its functions under section
31, the provisions of Part II, and its duty under section 32 and any
regulations.

Section 105(2)(b) of the Act, which has already been discussed in several
earlier cases, provides two pre-conditions or threshold tests in the
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then the authority may hear and decide the application as if the
application related to an activity within its district, and the provisions
of this Act shall apply accordingly.

(3) Section 116{2) shall apply to every resource consent that is
granted in accordance with subsection (2)."

Consequently, so far as Port Marlborough's application for consent to use
the reclaimed land to provide port facilities is concerned, it should have
been treated as an application for a land use consent rather than an
application for a coastal pennit and consent should have been granted or
refused in the first instance by the relevant consent authority, which in this
case of course was the Council.

Although the joint hearing committee dealt with it in another way, that is to
say by including it as part of its recommended coastal pemrit, this does not
present any difficulties now. All the applications were publicly notified and
there is an application for land use consent for a non-complying activity in
respect of the Industrial B and Rural A zones which relates to the port
developments. Consequently there are no procedural difficulties in dealing
with that part of Port Marlborough's applications in the way just outlined.
This was common ground.

However, it is of some importance to record, as we commented near the
beginning of this dec.ision, that because consent to use the proposed
reclamation is to be treated as a land use consent and because the decision
to grant or refuse that consent is now one- for this Tribunal to make, we
think we should deal with that matter first before we consider the joint

hearing committee's recommendation in respect of the coastal pennit for the
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reclamation. Of course, if we decide to grant consent to use the proposed
reclamation, the tests for which are the same as if it were an application for
a land use consent, thls does not mean that we should then automatically
recommend to the Minister of Conservation that the coastal pennit for the
reclamation should be granted. On the other hand, there would be little
point in our making such a recommendation if we were to conclude that the
land use consent should be refused. A proposed reclamation should have a
purpose and before a coastal permit is issued that purpose should be capable
of being implemented - see the Tribunal's comments about the importance
of the granting of consents for reclamations in Port Otago Limited -vDunedin Citv Council Decision Nos: C97/92 and Cll/93.

In logical sequence the next matter to consider is Mr Salmon's submission

that Port Marlborough's proposed development should be provided for by
way of plan changes rather than by way of resource consents.

Mr Salmon submitted that sections 30, 31, 73 and l05(2)(b) of the Act all
point to this conclusion in the case of a development of thls magnitude.
Other counsel, particularly Mr Camp and Mr Crosby, submitted that thls is
not so and that it is really a matter for the developer to choose. In any
event, in thls particular case, so they submitted, there would be no
advantage in requiring thls development to go through plan change
procedures. The applications for resource consents have been the subject of
wide notification and consultation, and extensive assessment through the
environmental statement procedure required by section 88(4)(b) of the Act.
They also pointed out that because the proposed activities in the coastal
marine area have to be treated as restrict~d coastal activities, there is really
no alternative but to make applications for resource consents.

140

alternative, one of which has to be satisfied before consent can be granted
for a non-complying activity.

Although a plan change may. depending on the circumstances, result in a
wider examination than is likely to be achieved by a series of applications
for resource consents and, of course, a review would probably be wider
still, there is nothing in the Act that requires a developer and/or a territorial
authority to proceed in that way. Nor do we think Mr Salmon was actually
suggesting that there is. He was simply submitting that the sections of the
Act to which we have just referred point in that direction.

The Town and Country Planning Act 1977 did not require such a course to
be foJlowed either, but if consent to a specified departure was refused, a
scheme change was the only course that could be followed, unless a
developer was prepared to wait for a review. Under the Resource
Management Act 1991 a developer can apply for a plan change and there is
a specific procedure in the Act for that purpose. It is a two stage procedure.
The applicant for a change first has to apply and the territorial authority
then has to determine whether it will accept that application. There is a
right of appeal to this Tribunal against a refusal. If the application is
accepted then the territorial authority has to promote the change.

Earlier we referred to section 105(2)(b) of the Act. If neither of the preconditions or threshold tests in that subsection is met, then a developer is in
the same position as it would have been under the old legislation. In other
words, consent must be refused and the only remedy would be to obtain a
plan change or wait for a review of the plan.
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We think the foregoing analysis shows Parliament's intention. Whereas
under earlier legislation a disappointed developer had no recourse if consent
to a specified departure was refused, unless the territorial authority was
prepared to take the initiative by promoting a scheme change now, if a
resource consent is refused a disappointed developer can itself take steps to
have the plan changed. This is entirely consistent with a fmding that to
grant a resource consent would be contrary to the relevant objectives and
policies of the plan.

Consequently, although it would always be open to a developer to apply for
a plan change without going through the resource consent procedure, where
that procedure is selected the outcome will demonstrate whether a plan
change would have been the more appropriate way to proceed. If the
application passes the second threshold test, or in other words if granting
consent would not be contrary to the objectives and policies of the plan,
there is no need to change it. Any adverse effects on the environment and
any other adverse effects that might flow are not readily capable of being
dealt with by a plan change. They may be mitigated by conditions of a
resource consent or they may be so serious as to warrant the refusal of
consent altogether. But, considering whether there should be a plan change
rather than a resource consent would not help to resolve these matters.

For these reasons, we have concluded and so hold that the Act does not
exhibit a preference for plan change procedures over resource consent
procedures, except to the extent that, in the case of a non-complying
activity, an application has to be refused if there is a failure to pass both the
threshold tests. We should add that even,if an application does pass the
first of the two threshold tests, that is to say the effect on the environment
test, it is still open to a consent authority to refuse consent because to grant
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it would affect the integrity of the district plan - see Batchelor -v- Tauranga
District Council I NZRMA 266 (upheld on appeal) and Kennett -vDunedin City Council2 NZRMA 22. On the other hand, it has also been
held that where granting consent would not significantly affect the integrity
of the plan and its administration it can be granted - see Noel Leeming
Appliances Limited -v- North Shore City Council (No 2) 2 NZRMA 243.

Having regard to the foregoing, it is our judgment that in the circumstances
of this case the resource consents applied for should not be refused because
a more appropriate procedure for authorising this development would be by
way of plan changes. We agree with Mr Camp and Mr Crosby that this
proposal has been the subject of wide and in-depth consultation and
examination. It has not been the subject of section 32 procedures, but we
do not think it has suffered as a result. Alternatives have been considered
and economic consequences have also been considered. Then too, although
the relevant resource management instruments are the subject of a review
that is to be publicly notified by I October I993, given all the procedures
that such a review could undergo before it is finalised and becomes
operative, we do not think we would be justified in requiring Port
Marlborough to begin again by requiring it to go through those review
procedures.

We hasten to add of course, that in making this ruling we are not in any way
suggesting that the consents applied for by Port Marlborough should be
granted. A great deal more examination and evaluation has to be
undertaken before we can come to any conclusions about that.

This leads us to the next topic under this heading. This involves a
consideration of the competing submissions made about the correct
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approach to deciding whether resource consents should be granted,
particularly when they involve activities in the coastal marine area.

We begin by recording that although five separate resource consents seem
to be required, and of course each has to be considered separately, it is
common ground that the activities and discharges for which these consents
are sought are to be seen as integral parts of the one development. It is also
agreed that although some aspects of the land use activities might be able to
be regarded as discretionary activities in so far as they are recognised and
provided for in the Industrial B zone, the proper approach to take with the
land use activities is to treat them as non·complying.

Consequently, the tests to be applied in respect of each of the resource
consents are substantially the same, except that when we come to deal with
the applications for discharge permits we are also required to have regard to
the matters in section 104(7) of the Act, and in the case of the permit to
discharge into water, subject to a submission by Mr Crosby that we will
deal with shortly, we may be constrained by section I 07 of the Act.

For the moment, we will proceed on the basis that we are to hear all five
applications de novo with a view to including in our report to the Minister
of Conservation any suggestions we might care to make about the two
coastal permits and with a view to making decisions about the other three
applications as if we were the consent authority. In other words, we will
adopt our normal appellate function. However, later we will have
something more to say about our function regarding the coastal permits.
There is some room for doubt about whether we are either authorised or
required to deal with those aspects of this matter in the way we have just
outlined.

144

Proceeding on the assumption that all five applications are to be treated as
applications for consents to non-complying activities, section 105(2)(b) of
the Act as we have already said, is applicable and one or other of the
threshold tests in that subsection has to be met.

This assumes some importance in this case because it is conceded by Port
Marlborough that the non-complying activities will have effects on the
environment that are more than minor. Consequently, if granting consent to
any of them would be contrary to the objectives and policies of the relevant
plans or proposed plan, that consent would have to be refused.

In an earlier section of this decision we set out the evaluation approach that
Mr Collins, NZ Rail's planning consultant, appeared to have taken. This

was to the effect that because he could not fmd any objectives and policies
supporting this proposed development, and there were other objectives and
policies that could be said to point in other directions, then to grant consent
would be contrary to those objectives and policies.

We also recorded that in the relevant part of his evidence-in-chief. Mr
Collins said that he was simply stating his view as a planner about the
provisions of the Marlborough section of the transitional district plan which
he concluded does not contain any objectives and policies supporting the
proposed development. This, he said was to be considered alongside other
objectives and policies that envisage a different allocation of resources in
the Marlborough Sounds generally and more specifically in the zones that
are of particular relevance in this case.

,
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Both Mr Camp and Mr Crosby submitted that Mr Collins had adopted an
incorrect approach to section I05(2)(b)(ii) of the Act, in that he had
concluded that to grant consent would be contrary to the objectives and
policies of the relevant resource management instruments because there are
none that support such a grant.

We did not understand Mr Collins to be saying this, nor did we understand
Mr Salmon to be submitting that this was so when he closed his case for NZ
Rail. We understood Mr Collins to be saying that the Marlborough section

of the transitional district plan contains objectives and policies that indicate
a different approach to the development of Shakespeare Bay and that there
are none that indicate the kind of development here proposed. Having
reached that point, we then understood Mr Collins to be saying that to grant
consent would be contrary to the objectives and policies in that plan that he
had identified.

We can see nothing legally wrong with this approach. Of course, whether
Mr Collins' assessment is to be accepted is another matter.

We should perhaps add some comments of our own about section
105(2)(b)(ii) of the Act. It is clear, because there is a reference back to
section 104, that the objectives and policies there referred to are the relevant
objectives and policies to which regard is to be had in terms of section
104(4) and it is also clear that the granting of consent has to be contrcuy to
those relevant objectives and policies. In Shell Oil (NZ) Limited -vWellington City Council2 NZRMA 80, a case to which Mr Salmon
referred, the Tribunal said that it considered the word 'contrary' in this
context should not be given a restrictive definition, and that it contemplates
being opposed to in nature; different; opposite to. Later in the same
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decision the Tribunal commented on the use of the word 'contravene' in
section 9 of the Act, contrasting that with the word 'contracy' in section
105(2)(b)(ii). It thought that the word 'contravene' was probably intended to
refer to rules in a plan and, with respect, we think that is right. As the
Tribunal observed, one cannot transgress an objective or policy but one can
certainly transgress a rule. Then too, non-complying activities are, by
definition, activities that contravene a plan • see section 2 of the Act.

It should also be noticed that section 2 provides a definition of the word
'contravene'. It is not exclusive, but the section provides that the meaning
includes 'fail to comply with'. This appears to support the views expressed
by the Tribunal in Shell Oil (NZ) Limited -v- Wellington City Council.

We also want to say that where there are relevant general objectives and
policies that might be thought to be in conflict with more specific relevant
objectives and policies, we take the view that for the purposes of section
105(2)(b)(ii) of the Act it is the latter that should be regarded as being
applicable, othetwise absurd results could follow. A general objective and
policy could be read as precluding a development referred to in a more
specific objective and policy.

We bear in mind too that we are dealing with resource management
instruments that were prepared under earlier legislation, and that when we
come to consider whether granting the consents would be contracy to any
relevant objectives and policies we should take the pragmatic approach
endorsed by the Full Court of the High Court in Batchelor -v- Tauranga
District Council2 NZRMA 137.
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The next legal issue to be considered arises out of opposing submissions
made by Mr Camp and Mr Salmon about the weight to be given to the
matters in Part II of the Act when considering applications for resource
consents.

Mr Camp submitted that the matters in Part II, which of course include the
purpose of the Act in section 5, and certain matters of national importance
in section 6, are not to be given primacy as was the case with the matters of

national importance in section 3 of the Town and Country Planning Act
1977- see Environmental Defence Society -v- Mangonui County Council
[1989] 3 NZLR 257. He also submitted that the use of the word
'inappropriate' in section 6(a) of the present Act, which provides that one of
the matters of national importance is the preservation of the natural
character of the coastal environment and its protection from inappropriate
subdivision use and development, is again a significant change from the
previous law where in a similar context the word 'unnecessary' was used again see Environmental Defence Society ·v- Mangonui County Council.
Mr Camp submitted that the word 'unnecessary' imports considerations of
need, whereas the word 'inappropriate' imports considerations of
correctness, suitability, or applicability. In terms of balancet he submitted
that the threshold is past much earlier when considering appropriateness
than it is when considering need.

Consequently, it was Mr Camp's submission that those parts of the
judgments of the Court of Appeal in Environmental Defence Society -vMangonui County Council that held that the matters of national importance
under the Town and Country Planning Act 1977 were to be given primacy
and that the word 'unnecessary' provided a relatively stringent test, are now
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to be regarded as having been superseded by the relevant provisions of the
Resource Management Act 1991.

Mr Crosby fully supported this submission and really had nothing further to
add, and Miss Brown who presented closing submissions on behalf of Coal
Corp had not really considered the matter and consequently did not feel
able to provide us with any further assistance.

Mr Salmon submitted that the law, as enunciated in the judgments of the
Court of Appeal in Environmental Defence Society -v- Mangonui County
Council, has not changed to any significant extent. Refening to section 5 of
the Act he submitted that this contains the central theme and is of
fundamental importance in the interpretation and application of the whole
statute. In support he cited Ash burton Acclimatisation Society -vFederated Farmers ofNew Zealand Inc [1988] 1 NZLR 78, 12 NZTPA 289
CA. He also referred to the decision of the Tribunal in Shell Oil (NZ)
Limited -v- Wellington City Council (supra) as supporting this proposition.
However, with respect, we think this was an incorrect reference for in that
case the Tribunal did not fmd it necessary to examine the provisions of Part
IT before concluding that consent should not be granted. It had already held
that neither of the threshold tests in section 105(2)(b) of the Act were
satisfied - see page 85.

The decision Mr Salmon probably had in mind is Marlborough Hockey
Association Inc -v- Marlborough District Council 1 NZRMA 274 where the
same division of the Tribunal stated that the Act places the environment in a
pre-eminent position along with the principle of sustainability - see page
279.
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From this point Mr Salmon submitted that, so far as section 6(a) is
concerned, the reference to inappropriate subdivision, use and development
is to be seen only in the context of protection, so that the preservation of the
natural character must be achieved, even in the case of appropriate
subdivision, use and development. He submitted too, with regard to this
aspect of the matter that the judgments of the Court of Appeal in
Environmental Defence Society -v- Mangonui County Council are still
applicable.

Because issues relating to the natural character of the coastal environment
are raised in this case, there is a need to resolve these competing
submissions.

There are really two issues. The first is whether the matters in Part II have
primacy, and the second is the correct approach to section 6(a).

As to the frrst of these we accept the submission made by Mr Camp. It
should not be forgotten that Environmental Defence Societv -v- Mangonui
County Council was a case about a scheme change. It was not a case about
a planning consent, and although in the cour!§e of their judgments the
learned Judges in the Court of Appeal referred to some of the sections of the
Town and Country Planning Act 1977 that provided the tests for planning
consents such as section 72, and to the fact that this section was subject to
section 3, it was in the context of a scheme change that they were
unanimous that the matters of national importance in section 3 were
required to be given a degree of primacy over other matters. Of course, the
same line of reasoning could have been applied to an application for
consent to a specified departure under section 74 of the Town and Country
Planning Act 1977 because that section also was expressed to be subject to
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section 3. So, there is probably nothing of significance in the point just
referred to.

Then too, it has now been said more than once that the Resource
Management Act 1991 is reforming legislation and consequently
comparisons with earlier legislation are of limited value. Nevertheless, it is
interesting to notice that in its judgment in Batchelor -v- Tauranga District
Council2 NZRMA 137, the Full Court of the High Court began by
referring to some of the differences as it perceived them to be, between the
two pieces of legislation. The Cowt then moved to a more detailed
consideration of the relevant provisions of the Resource Management Act
1991, before considering the approach taken by the Tribunal in that case,
which was ultimately upheld.

The first question that the Court was called upon to determine is set out at
page 140 and reads this way:

"(a) The Tribunal misdirected itself as to the weight to be
accorded to the statement of general pmpose of the Act set out
in s5 when interpreting sl04 and sl05(2)(b)."

The Court then said this:

"It is difficult to see how this could constitute an error of law. The
Act does not either expressly or inferentially specify the weight
which is to be attached to its general purpose when applying the
requirements of s104. Mr Cavanagh submitted that the introduction
of the concept of the coherence and integrity of, and public
confidence in, the Plan was erroneous because the Act was primarily
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concerned with effects on the environment. Section 104( 1) requires
that regard be had to the "effects" (widely, but not comprehensively,
defined in s3) of allowing the particular activity. Section 104(4)(a)
and (b) require that regard also be had to the rules of a Plan and to its
relevant policies or objectives. In our view, those provisions
envisage consideration of the integrity of the Plan. The weight to be
given to any effect on that integrity must be a matter ofjudgment for
the consent authority or the Tribunal.

In carrying out that exercise, regard must also be had to the other

relevant provisions of s 104, including the general purpose provision
as set out in s5. Although sl04(4) directs the consent authority to
have regard to Part II, which includes s5, it is but one in a list of
such matters and is given no special prominence (our emphasis)."

In a decision referred to earlier in this section - see Kennett -v- Dunedin

City Council - this Tribunal, after referring to the correct approach to be
taken to section l 05(2)(b) of the Act said this at page 31:

"It follows from this that if, after considering an application
having regard to all the relevant matters in s l 04, a consent authority
is satisfied that one of the conditions in sl05(2)(b) has been fulfilled,
it still retains a discretion to refuse to grant consent. Then too,
because of some of the submissions made in the course of this case,
we add that we can fmd no justification in either section for giving
any one of the matters to which a consent authority is required to
have regard primacy over any other matter. So, for example, actual
and potential effects are not to be given primacy over the list of
matters in s 104(4)~ rather it seems to us that all these matters are to
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be considered and given such weight as the consent authority sees fit,
in all the circumstances, before it comes to the decision making
process provided for in s105. This means, of course, that the matters

in Part II of the Act which are referred to in s104(4)(g), are not
necessarily to be given the primacy that one might otherwise expect
having regard to the way in which they are expressed in Part II. This
follows from the wording of s104(4) itself, which requires a consent
authority to "have regard to". rather than to "recognise and provide
for" (s6); or to "have particular regard to .. (s7); or to "take into
account" (s8)."

With respect, that view of the law now appears to be confirmed in the
passage just cited from the judgment of the Full Court of the High Court in
Batchelor ~v· Tauranga District Council.

Having regard to the foregoing and also having regard to the fact that in
Environmental Defence Society ·V- Mangonui County Council, the learned
Judges of the Court of Appeal were only persuaded to the view that the
matters of national importance in section 3 of the Town and Country
Planning Act 1977 were to be accorded primacy over other matters because,
as the learned President said at page 260:

"The qualification 11 subject to" is a standard drafting method of
making clear that the other provisions referred to are to prevail in the
event of a conflict"

we are in no doubt at all, that because such qualifying words do not appear

in any of the sections of the Resource Management Act 1991 that apply to
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applications for resource consents, the matters in Part II are not to be given
primacy.

That is not to say, of course, that in any particular case the strength of any
one or more of them, may not as a matter of judgment outweigh other
factors. All we are deciding here is that those matters do not, for the
purposes of section 105 of the Act, have a headstart as it were when it
comes to formulating the overall judgment required by subsection l(b) of
that section. When preparing plans the position may be different, but for
present purposes we need say no more about that

We turn to the second matter, namely the correct approach to be taken to
section 6{a) of the Act. Although, as Mr Camp pointed out, the wording is
different, the formula remains the same as that used in section 3(1)(c) of the
Town and Count:Iy Planning Act 1977. It refers to the preservation of the
natural character of the coastal environment, including the coastal marine
area, wetlands, lakes, rivers and their margins, all of which are to be
recognised and provided for as a matter of national importance, and to their
protection from inappropriate subdivision, use, and development

It is a little difficult to understand what Parliament intended when it used

this formula because there are conceptual difficulties about preserving and
protecting at the same time - see for a discussion of this in another context,
namely that of national water conservation orders, the judgments of the
Court of Appeal in Ashburton Acclimatisation Society -v- Federated
farmers ofNZ Inc (supra) and the recent rulings of this Tribunal in Re The
National Water Conservation (Buller River) Order 1989 Decision No:
C28/93.
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In Environmental Defence Society -v- Mangonui County Council the

learned Judges expressed themselves in various ways when each of them
came to consider section 3(l)(c) of the Town and Country Planning Act
1977.

Cooke P. said that paragraph (c);

".. .includes the protection of the coastal environment from
unnecessary development. In that context, as in many others,
necessary is a fairly strong word fallng between expedient or
desirable on the one hand and essential on the other. Of course the
Tribunal are right in commenting that absolute protection is not
given to the coastal environment. I accept, too, that when para (c) is
relevant a reasonable rather than a strict assessment is called for. In
other words the question is whether, despite the background that the
coastal environment is to be protected, the proposal is reasonably
necessary .... " "But the test is no light one".- see page 260.

McMullin J. said:

"Section 3(l)(c) does not impose absolute requirements in regard to
subdivision development, but rather requires all schemes to provide
for the preservation of the natural character of the features it
mentions against "unnecessary" subdivision and development. This,
requires those responsible for any scheme to engage in some forward
thinking. If schemes can take account of only those developments
which are shown to be certain dev,elopments, planning will be
restricted." - see page 275.
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This was one of two dissenting judgments. McMullin J. held that the
Tribunal had not erred in its consideration of section 3( 1)(c) matters.

Somers J., who was in the majority, said:

"The meaning and strength of the word "wmecessary" in section
3( 1)(c) is to be gathered from the fact that preservation, declared to
be of national importance, is only to give way to necessary
subdivision and development. To achieve the standard of necessity it
must be shown that the subdivision or development attains that level
when viewed in the context of national needs. Further than that I do
not think it desirable to go."- see page 280.

Casey J., who also dissented, really had little to say directly about the way
section 3( 1)(c) was to be interpreted, except to the extent that he considered
the matter of need for the development in that case to be a fundamental
question which he held the Tribunal had dealt with correctly.

Finally, Bisson J., who was also in the majority, referred to section 3(1 )(c)
as raising for consideration "the preservation. of the environment from
wmecessary development" - see page 290. He also said that while there is a
balancing exercise to be carried out, "the scales are weighted in favour of
matters of national importance being recognised and provided for, but, if a
subdivision or development in a coastal environment is necessary, then the
protection and preservation of that environment may be outweighed." - see
page 291.
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Bisson J. held the Tribunal had erred because there was no fmding that the
need for such development outweighed the national importance of
preserving and protecting the natural character of the coastal environment.

Mr Camp was of course right when he pointed out that the word

'unnecessary' no longer appears in connection with this matter of national
importance. The important word now is 'inappropriate'. Mr Salmon
submitted that the key to section 6(a) of the Act is the preservation of the
natural character and only a subdivision, use, or development that achieves
that objective could be regarded as being appropriate.

With respect to Mr Salmon we do not think this is right. To interpret
section 6(a) in that way would be to give it a meaning and effect from
which it would follow that preservation of the natural character is to be
achieved at all costs. We do not understand any of the judgments in
Environmental Defence Societt ·v- Mangonui County Council to go as far
as that. As Cooke P. observed, section 3(l)(c) of the Town and Country
Planning Act 1977 did not provide absolute protection for the coastal
environment. Then, as Somers J. observed, preservation was only to gjve
w;n: to necessary subdivision and development.

If we apply that observation to the present context by substituting the word

'appropriate' for the word 'necessary', the correct approach to section 6(a) of
the present Act begins to emerge. Then, accepting as we do, that Mr Camp
was right when he submitted that the word 'appropriate' imports
considerations of correctness or suitability, the true sense of section 6(a)
becomes clear. We add that Mr Camp's submission about the meaning to be
given to the word 'appropriate' accords with the dictionary meanings of that
word. For example, the Collins Concise dictionary gives it the primary
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meaning of 'right' or 'suitable' or 'fitting'. The Concise Oxford dictionary
gives it the primary meaning of 'suitable' or 'proper'.

Having regard to the foregoing, it is our judgment that section 6(a) of the
Act should be applied in such a way that the preservation of the natural
character of the coastal environment is only to give way to suitable or fitting
subdivision, use, and development. Here, of course we only have to
consider development. But this does not mean to say that any suitable or
fitting development will qualify. Although the threshold, as Mr Camp put
it, may be passed earlier when considering appropriateness as distinct from
need, it has to be remembered that it is appropriateness in a national context
that is being considered. It is not, for example, appropriateness in either a
regional or local context. This is made clear by Somers J. in the passage
from his judgment in Environmental Defence Societv -v- Mangonui County
Council that we referred to earlier.

Consequently, the development being considered for the purposes of section
6(a) of the Act would have to be nationally suitable or fitting before
preservation of the natural character of the coastal environment could
justifiably be set aside.

This discussion of section 6(a) of the Act assumes of course that there is a
natural character worthy of preservation - a matter that we will discuss in
more detail in the next section of this decision.

Several other matters arising out of section 104 of the Act were also the
subject of submissions.
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Counsel for Port Marlborough, the Council and Coal Corp submitted that
NZ Rail's case was really based on an attempt to raise matters of
competition through the 'back door' and should be disposed of accordingly
in terms of section 104(3) of the Act.

Mr Salmon submitted that was not so and that although NZ Rail was raising
economic issues it was not seeking to justify its opposition to Port
Marlborough's proposed development on competition grounds.

We accept Mr Salmon's submission in this regard. We agree that NZ Rail
did not seek to rely on competition grounds to support its case.

Consequently, we do not need to discuss section 104(3) any further.

There were no difficulties raised about the meaning and effect of section
104(7) of the Act, although there were submissions about whether it was
capable of being complied with. But Mr Crosby questioned whether section
107, which contains restrictions on the granting of certain discharge
permits, is applicable in this case. It will be noticed that section 107 refers
to the discharge of a contaminant or water into water, or a discharge of a
contaminant onto or into land in circumstances which may result in that
contaminant entering water.

Section 2 of the Act gives the temt 'discharge permit' the meaning set out in
section 87(e). This subsection provides for a particular type of resource
consent known as a discharge permit, but specifically excludes the doing of
something in the coastal marine area. Th,is, so it seems to us, is because
section 87(c) specifically refers to doing something in the coastal marine
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area that would otherwise contravene, inter alia, section 15 of the Act.
Consent to do this is called a 'coastal permit'.

In this case the proposed discharge of contaminants into water is to be into
the coastal marine area and in terms of section I 07 itself it would appear
that Mr Crosby is right. However, section 117 that sets out the joint hearing
committee's powers in respect of restricted coastal activities and section 119
that sets out the decision making powers of the Minister of Conservation in
respect of restricted coastal activities, both refer to section 107 • see
sections ll7(2)(b) and section 119(3)(a). For these reasons we think
section 107 is applicable to the application for a coastal permit to discharge
contaminants.

The next matter to consider also arises out of a submission made by Mr
Crosby. He submitted that the existing designation for harbour works in
Shakespeare Bay is now to be regarded as an objective of the Marlborough
section of the transitional district plan. This is because it alerts the public to
one of the intentions of the plan which is to provide for such works in that
area. He pointed to the fact that section 176 of the Act provides that a
requiring authority may do anything that is in accordance with a designation
and no person can do anything with land that is the subject of a designation
that would hinder or prevent the public work to which it relates.

In the end it may not be necessmy to determine whether Mr Crosby's

submission is correct because, as we understand the position this
designation includes the wetland area that the Director General has agreed
with Port Marlborough should be preserv;ed and it will probably be
necessary for the designation to be uplifted to enable this to be done.

•
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However, in case it may be necessary for us to consider the designation, it
is our view that Mr Crosby's submission is wrong.

We refer to section 175 of the Act. This provides that where there has been
no appeal from a decision of a requiring authority, or an appeal has been
lodged but is withdrawn or dismissed, or an appeal has been lodged and the
Tribunal has confirmed or modified the requirement:

"... the territorial authority shall, as soon as reasonably practicable
and without further formality, (d) Include the designation in its district plan as if it were a rule in
accordance with the requirement as issued or modified in accordance
with this Act; ... "

We also refer to the meaning given to the word 'designation' in section 166
of the Act, that reads:

"means a provision made in a district plan to give effect to a
requirement made by a requiring authority under section 168 or
clause 4 of the First Schedule."

Finally we refer to section 171 of the Act which, amongst other things,
requires a territorial authority considering a requirement to have regard to
all the relevant provisions of any national policy statements, New Zealand
coastal policy statements, regional policy statements, regional plans and
district plans.

It is clear to us from the foregoing that a designation is the means by which

provision is made for a public work and by which the use of land is
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to be controlled for the purposes of canying out that public work. We
notice also that section 9 of the Act provides that no person may contravene
section 178 relating to requirements for designations without the prior
written consent of the requiring authority.

For these reasons it is our opinion that the designation for harbour works is
to be regarded as a rule. Consequently, for the purposes of section
105(2)(b) of the Act, it is to be disregarded. Nevertheless, if there were
objectives and policies relating to this designation in the district plan, these
would need to be considered for the purposes of section 105(2)(b). In this
case, in respect of this designation, there are none.

There were also several legal issues raised about the appropriateness and
validity of some of the conditions that the joint hearing committee either
decided or recommended should be imposed on the various consents.
However, it is not appropriate at this point to discuss those matters because
we have yet to determine whether the consents should be granted, having
regard to the tests that we have been discussing in this section of our
decision.

In any event, so far as NZ Rail is concerned, the relief sought by it is the

refusal of all consents and when he closed his case Mr Salmon affmned that
this party really has no interest in the matter of conditions. Consequently, if
we come to the view that all or any of the consents are to be granted, it will
be appropriate then to discuss the matter of conditions.

We have now reached the stage where we can consider with more
particularity whether the consents applied for should be granted having
regard to all that has been said so far in this decision.
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Summary and Conclusions in respect of each Resource Consent

Earlier we said that we would deal with the land use consents and the
consent to discharge contaminants into the air first, and we gave our reasons
for that.

The principal land use consent is, of course, a consent that would enable the
port facilities to be constructed and used. That is to say, a consent that
would enable the reclamation and the flat land created by the excavations
and other earthworks to be used to construct and operate the berths and
associated storage and marshalling facilities for logs and for coal. As we
said earlier, this is now to be dealt with as one application for consent to a
non-complying activity.

For the purposes of determining whether this consent should be granted, we
are required to have regard to any actual or potential effects of allowing the
activity; any relevant rules in the relevant plans or proposed plan; any
relevant objectives or policies of any of the relevant plans or proposed plan;
and such of the matters in Part II as apply to this case. We are then required
in the circumstances of this case to considet whether the threshold test in

section 105(2)(b)(ii) is met. If it is we must then determine whether, in the
exercise of our discretion under section 1OS( 1)(b), consent is to be granted.
Finally, if it is , we will have to consider the matter of conditions in terms
of section 108 of the Act.

There are both positive and negative effects of allowing this port
development as a land use activity. In su.,mmary, the positive effects can be
stated this way. The provision of deep water berths to service the growing
log trade based in Marlborough and the provision of an opportunity to
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service a coal export trade using Cape size vessels. The facilities so created
would be purpose built and would provide an efficient means of handling
these cargoes. A partial but nevertheless significant separation of industrial
port activities and passenger activities would be achieved.

On the negative side, the opportunity to develop Shakespeare Bay for other

purposes such as tourism would be significantly diminished or even
removed altogether. The potential of the Residential C zone as a desirable
location for the low density residential development contemplated by that
zone could be adversely affected, especially if conditions designed to
mitigate adverse visual, noise and air pollution effects proved inadequate.
There could also be some encouragement given to the use of Queen
Charlotte Drive by logging trucks.

We emphasise that the foregoing is only a summary of what we consider to
be the principal effects. There could be other effects, some of which were
discussed during the hearing, such as the opportunity to provide for the
protection and enhancement of the wetland area at the head of the Bay.
However, we do not regard this as an effect that arises directly from
allowing this activity. The wetland area is already owned by Port
Marlborough which could provide for its protection whether this activity is
allowed or not. Similarly, an agreement outside these proceedings between
Port Marlborough and the Department of Conservation concerning the
setting aside of land owned by the company on the western side of
Shakespeare Bay for reserve purposes, should be disregarded.

Then too however, the increased port charges suggested by NZ Rail could
also be a negative effect. We will deal with that suggestion separately a
little later.
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The relevant rules are contained in the Marlborough section of the
transitional district plan. As we said earlier in this decision these rules,
particularly the rules governing the Industrial B zone, contemplate activities
similar to some of the constituent parts of the activity we are now
discussing, but none specifically pe·rmit it. The rules governing the Rural A
zone provide for commercial forestry. That term as defmed in this section
of the district plan, includes the extraction of timber from exotic trees, but it
does not include exporting that timber through a port facility.

The relevant objectives and policies are contained in approved section I of
the former regional planning scheme; the proposed regional coastal plan;
and the Marlborough and Picton sections of the transitional district plan.

The relevant provisions of the former regional scheme contain fairly broad
and general statements about several topics. These were referred to in more
detail when we discussed the evidence given by Mr Morris. It will be
recalled that there are specific statements about assisting the establishment
of new processing and export industries in the region, and about the
possibility of a deep water port in Shakespeare Bay.

We have also referred earlier to the proposed regional coastal plan which
contains specific sections devoted to port development in Shakespeare Bay
to cater, inter alia, for cargoes such as coal and forest products. This plan
also contains general objectives about maintaining Picton's role as a North
Island/South Island transport link, and some policies about developing
Picton Harbour. These do not contemplate the kind of activity we are now
considering.
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The Marlborough section of the transitional district plan refers in very
general terms to the Marlborough Sounds as being an important national,
regional and local resource for recreation, foresny and farming. It states
that the Sounds have a unique coastal environment and that it is the
Council's policy to retain the natural character of the Sounds by protecting
them from subdivision and development. It also refers to a comprehensive
study being undertaken by various Government departments which may
justify the Council introducing a multiple rural zoning in the Sounds at a
later date. This plan is seen as an interim measure until further detailed
planning has been carried out.

There is nothing by way of direct reference to port development in
Shakespeare Bay in this section of the district plan except for the
designation for harbour works at the head of the Bay. But, as we have said
elsewhere, this designation does not, in its terms, state what kind of harbour
works are contemplated. In any event, we have also held that the
designation is to be treated as a rule.

Similarly, there is very little of an explicit nature about tourism in this
section of the district plan. Mr Collins asserted that the importance of
tourism is to be implied from the references to recreation and the coastal
environment, but as we say the references to tourism are few and they are
quite general.

When considering this section of the transitional district plan it has to be
borne in mind too that it covers quite a large area, some 664,000 hectares,
of which Shakespeare Bay is but a relati'l'ely small part and the site of this
proposed development is of course a smaller part still.
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In the Picton section of the transitional district plan there is reference to
possible port development in Shakespeare Bay and there is some support for
this conditional on an assessment of need and the likely demand for
services, such as roading. In this section there are also objectives and
policies concerning recreation and tourism, and specific references to
Picton's potential as a tourist town. There is nothing in any of these
statements to indicate that Shakespeare Bay is regarded as an area for future
recreation and tourism. This of course is consistent with the support given
in this section of the plan for port development in that Bay.

Turning to the relevant matters in Part II of the Act, the first is contained in
section 5 which sets out the purpose of the Act. In summary, this is to
promote the sustainable management of natural and physical resources. The
term 'sustainable management' has a wide meaning and includes
development to provide for a community's economic wellbeing if adverse
effects can be avoided, remedied or mitigated. Natural and physical
resources also have to be sustained in order to meet the reasonably
foreseeable needs of future generations.

Section 6(a) of the Act which we discussed ~lier provides for the
preservation of the natural character of the coastal environment. Section
6(d) provides for the maintenance and enhancement of public access to and
along the coastal marine area.

Section 7 of the Act requires us to have particular regard to kaitiakitanga; to
the efficient use and development of natural and physical resources; to the
maintenance and enhancement of amenity values; to the maintenance and
enhancement of the quality of the environment~ and to the finite
characteristics of natural and physical resources.
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We mention kaitiakitanga here because of a submission made by Mr
Salmon. He pointed out that although this is a word from the Maori
language, it is defmed in the Act as meaning the exercise of guardianship
and includes the ethic of stewardship based on the nature of a resource
itself. In his submission it is not confmed to a Maori perspective. In this
case we did not have any evidence about Maori values, nor did we have any
guidance about the way in which we should have particular regard to this
concept. We doubt that Mr Salmon's submission is correct, but for reasons
that will no doubt become readily apparent as we proceed, we do not think
that granting consent to establish a port facility in Shakespeare Bay would
be inconsistent with the ethic of stewardship.

Having considered all the relevant matters in section 104 of the Act we
must now consider whether granting land use consent to develop port
facilities for the log/timber export trade and the coal trade would be
contrary to the relevant objectives and policies of the relevant plans.

It is our judgment that, taken overall, the relevant objectives and policies
earlier discussed support such a development in this locality. Indeed, in the
proposed regional coastal plan which is relevant to the land use consent
because it refers specifically to port development as well as an associated
reclamation, it is indicated that Shakespeare Bay might be developed to a
much greater extent than Port Marlborough's present proposal.

The various statements about recreation and tourism are mainly general
except that there are specific references to Picton, and in our view granting
consent to port development in this part of Shakespeare Bay would not be
contrary to those objectives and policies. We said earlier that we prefer the
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evidence of Mr Clarke on the matter of tourism and it will be recalled that it
his opinion that the Picton Harbour area is the more appropriate place for
tourist development rather than Shakespeare Bay. We add here that in our
view Mr Collins• evidence on this topic did nothing to diminish the force of
the opinions expressed by Mr Clarke. It seems to us that granting consent
to port development in this part of Shakespeare Bay will, if anything,
promote rather than be contrary to the relevant objectives and policies
relating to tourism in this part of the Marlborough district.

The best that can be said for the Marlborough section of the district plan is
that it is neutral. It promotes tourism in a very general way, but in our view
there is nothing in its objectives and policies that preclude port development
in Shakespeare Bay which we repeat is a relatively small part of the district
covered by this plan, which it should also be remembered has now to be
read with the Picton section because both form parts of the transitional
district plan.

Having reached this conclusion it is now necessary once again to have
regard to the relevant matters in section 104 to which we have already
referred, to enable us to formulate a judgment about whether consent should
be given pursuant to section 105(l)(b) of the Act.

So far as timber and more specifically the log export trade is concerned, we
have concluded that consent should be granted to enable that facility to be
developed.

The Marlborough district has a rapidly d<;veloping resource in the form of
commercial exotic forestry, and as we have also concluded earlier the better
view is that most of it is likely to be exported in the form of logs or other
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bulk timber products. This forestry resource is renewable and granting
consent to establish a port facility to handle the produce from this resource
is, in our view, consistent with the sustainable management purpose of the
Act. It is also an efficient use and development of a physical resource,
which at present comprises land containing a derelict freezing works for
which there appears to be no future use.

From a land use point of view this part of Shakespeare Bay, although
retaining a certain naturalness of character, has been significantly modified
by human intervention and in itself is really not worthy of the protection
provided for by section 6(a) of the Act. However, visually this development
will have some impact on the remaining areas of the Bay, which are more
deserving of protection because of their natural character. One part of the
Bay deserving of that protection is the western side to the north of the
Residential C zone. But this area will not be adversely affected to any great
extent by this proposed development. Another part of the Bay in a similar
category is the eastern side comprising the Kaipupu Reserve and headland.
Again this will not be significantly affected by this land use activity. Yet
another part is of course the wetland area, but again the evidence is that this
will not be significantly affected by the port development.

In any event, to the extent that those parts of Shakespeare Bay to which we

have just referred, and which we readily accept are all within the coastal
environment, exhibit natural characteristics that may be affected, it is our
judgment that the proposed port facility should take precedence.

In an earlier section of this decision we discussed section 6(a) of the Act in
some detail and concluded that if a development was appropriate nationally,
that is to say a suitable or fitting development at a national level,
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preservation of the natural character of the coastal environment may have to
give way. In our judgment that is the case here, although as we have just
said, in reality we do not think that the natural character of the coastal
environment of Shakespeare Bay will be severely adversely affected. On
the other hand of course the introduction of this port facility into that
environment will render its preservation difficult if not impossible.
Nevertheless, the proposed port facility for timber, and in particular for
logs, is nationally important because it will facilitate an export trade from
which the whole country benefits.

Elsewhere we have indicated and now conclude that the alternatives
suggested by NZ Rail are not anywhere near sufficiently compelling to
1

warrant refusal of consent to develop this part of Shakespeare Bay. On the
contrary, so far as the Picton alternatives are concerned, we think they are
significantly less desirable for the purposes of log storage and marshalling
than a purpose built facility in Shakespeare Bay and the weight of expert
opinion is also against using them for that purpose. The weight of expert
opinion is also against establishing a remote site in the Koromiko Valley.

We will refer to the matter of additional por.t.charges shortly, and the
foregoing conclusions remain subject to our consideration of that matter.

Still considering port facilities for timber exports, we conclude that the
benefits to be gained from allowing this activity outweight any negative
effects such as the ones earlier referred to, and we bear in mind also that it
will be possible to mitigate some of the negative effects by the imposition
of conditions relating to such things as n9ise, and air pollution. To some
extent too the negative visual effects will be ameliorated by landscaping.

171

So far as the proposed coal handling facility is concerned, it will be
apparent from our earlier discussion of this topic that we have entertained
some reservations about whether consent should be granted to provide the
opportunity for this part of the proposed development to occur.

We accept that the Midland line to the West Coast is a resource for the
purposes of section 5 of the Act and we have considered whether granting
consent for the coal facility at Shakespeare Bay would adversely impact on
the sustainable management of that resource.

Coal Corp's case is that it wants to have the opportunity to export coal in
large Cape size vessels if and when it can secure new overseas markets. We
did not understand its case to be based on the proposition that the Midland
line and the port ofLyttelton would cease to be used. Rather, we
understood Mr Carson and Mr Borichevsky to be saying that Coal Corp is
looking to develop new markets. Then, if one adds to that the potential to
build up to some 2 million tonnes per annum in production from the
Rapahoe fields that Mr Miller spoke about, it seems to us that there is a
reasonable prospect of a substantial increase in the coal export industry that
would be beyond the capability of Lyttelton alone to handle .

. We must say here that this aspect of the case has also troubled us for
another reason. We have already stated that we accept NZ Rail's denial that
its case is based on grounds relating to competition • see our discussion of
that matter in the previous section of this decision. However, we cannot
refrain from commenting on the conflict that appears to have developed
between Coal Corp and NZ Rail who are,joint venture partners in a coal
export business based on the West Coast coal fields. We will not record
here certain matters that were discussed in the course of the hearing
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concerning this relationship, but we think we are entitled to say that as we
understand the position Coal Corp, at the vecy least, has a contractual
interest in seeing that the Midland line remains viable and there was no
evidence to suggest that the use of that line is about to cease.

For the foregoing reasons, and again subject to us reaching an appropriate
conclusion on the matter of additional port charges, we think that permitting
provision to be made in Shakespeare Bay for a coal export trade which we
also accept is important nationally, is justified. The additional
environmental impacts associated with such a development over and above
those that will already occur with the timber trade are not such as to warrant
refusing consent on those grounds. To the extent that they are different
from those arising from the timber trade, and here we are referring in
particular to the matter of coal dust, we are satisfied that they can be
mitigated by management practices that can be required to be put in place
through the conditions of a consent.

On the matter of additional port charges, which of course applies to both
timber and coal, although Dr Allan presented an attractive argument to
support NZ Rail's case in this regard, in the ·end we do not think it was
sufficiently persuasive to justify refusing consent on economic grounds.

Whether increased port charges will occur depends on several variables,
including importantly the fmal cost of the development. Then too there was
no evidence about how Port Marlborough proposes to go about setting its
charges for the use of these facilities, except to the extent that with regard to
the log trade it intends to be competitive with the port of Nelson. However,
by the time this development comes to fruition what that will mean in
practical tenns is unknown.
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It is possible as Dr Allan demonstrated to construct a scenario from which
one might conclude that NZ Rail, being the single most important port user
at the present time, could face increased port charges to subsidise this
development. However, again as his evidence and his cross-examination
demonstrated, Dr Allan's scenario is no more than one possibility. We think
too that Mr Camp made a strong point when he submitted that the fmancial
viability of a development, as distinct from its wider economic effects, is
more properly a matter for the boardroom than the courtroom.

For all the foregoing reasons we have decided that land use consent should
be granted to enable Port Marlborough's proposed development in
Shakespeare Bay for the log/timber trade and the coal export trade to
proceed.

It will be necessary to consider in more detail how this consent should be
worded and what conditions should be imposed, but since we will have
more to say about the matter of conditions generally later in this decision,
we will leave our consideration of this matter at this point and pass on to the
next consent which is a consent for the excav.ations and other earthworks.

In this regard it has occurred to us that now that the Council is a unitary

authority it may not be necessary for consent to these activities, that is to
say the excavations and the other associated earthworks which were
discussed in detail by the engineers and referred to by the landscape
architect, to be a separate land use consent from the one we have just
decided should be granted. We recall too, that Ms Moffatt was of the same
opinion. However, we did not receive any submissions about this in the
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course of the hearing, and we will consider this land use aspect of the
proposed development separately at this point.

This raises the question whether the activities we are now discussing are to
be treated as non-complying. For ourselves we rather doubt that they are if
they are to be treated separately. We have already drawn attention to the
fact that the consent that would formerly have been required from the
Nelson/Marlborough Regional Council would be consent to a discretionary
activity on a non-notified basis and it could well be that the provision
contained in the Rural A ordinance at clause 3 .1. 6 of the Marlborough
section of the transitional district plan concerning earthworks or excavations
ofland where the slope exceeds 150, is also to be treated as a discretionary
activity.

Be this as it may, apart from the question whether granting consent would
be contrary to the objectives and policies of the plan, the tests are
substantially the same whether the activity is a discretionary activity or a
non-complying activity.

To the extent that the notice under section 3·4 of the Water and Soil
Conservation Act 1967 forms part of a transitional regional plan and to the
extent that the Marlborough section of the transitional district plan refers to
this kind of activity, it is clear that both contemplate its occurrence and we
can fmd nothing in any relevant part of any of the plans or proposed plan
that leads us to conclude that the granting of consent for the proposed
excavations and earthworks alone would be contrary to any relevant
objectives and policies in those plans.
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The reality is of course that if the port development is to take place as we
have now said it should, these excavations and earthworks are necessary
and upon being satisfied that they can be properly controlled and any
damage arising therefrom mitigated, consent should be granted.

Once again we point out that to a large extent these excavations and
earthworks are intended to take place in an area that has been significantly
modified by human intervention, and although NZ Rail attempted to
persuade us that the excavations might prove to be unstable we are satisfied
by the evidence of the engineers called by Port Marlborough that they will
be carried out in a sound and competent manner and will remain stable.

These are of course major excavations and they will change the landscape
permanently. To some extent their effects can be mitigated in the ways
discussed by :M.r Lister and to a lesser extent by Dr Bartlett, and in their
context we do not see their effects, although significant, as being so drastic
that consent should be refused. It has to be remembered that, in large
measure, they will be replacing an unsightly derelict freezing works.

These excavations and earthworks are an integral part of the proposed port
development and much of the evaluation that we have already carried out in
this section of this decision with regard to the relevant matters in sections
104 and 105 of the Act apply here as well. For these reasons there is no
need to repeat those evaluations. With regard to this activity our
conclusions are the same. We are referring of course in particular to the
relevant matters in Part II of the Act We have already dealt with effects.

For the foregoing reasons, and assuming that a separate consent is required,
it is our judgment that land use consent should be granted to enable the
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proposed excavations and earthworks to be carried out. Once again the
wording of this consent and the conditions to be attached to it need to be
considered, and this will be done later.

The fmal matter to be dealt with by way of decision by this Tribunal, is the
application for a permit to discharge contaminants into the air.

So far as this matter is concerned there was really no opposition by NZ Rail
or any other party to this application being granted, except of course in the
case of NZ Rail, on the broad basis that it is to be regarded as a necessary
adjunct to allowing the port development at all.

In addition to the other matters in section 104 to which we have already

referred when dealing with the two land use consents, we are now also
required to give consideration to the matters in section 104(7) of the Act.
This subsection provides that in having regard to the actual and potential
effects of allowing the activity,we are also to have regard to the nature of
the discharge; the sensitivity of the proposed receiving environment to
adverse effects; the applicants reasons for making the proposed choice; and
any possible alternative methods of discharge, including discharge into any
other receiving environment.

For much the same reasons as those already set out in respect of the land
use consents, and assuming for the moment as did the parties, that this
discharge is a non-complying activity, we do not think the granting of
consent would be contrary to the relevant objectives and policies of any of
the plans or the proposed plan.

177

However, on reflection it seems that an application for a discharge permit is
not necessarily to be treated as an application for consent to a noncomplying activity. It is to be noticed that section 87(e) of the Act treats
such a pennit as a resource consent and an application for such a consent is
authorised, so it seems to us in this case, pursuant to section 88(3Xb) of the
Act. So far as we are aware there is no plan or proposed plan applying to
this activity. None of the relevant plans or the proposed plan makes
provision for discharging of contaminants into the air and in respect of such
an activity there is no equivalent to section 373(3) in the transition
provisions of the Act. It is to be remembered also that prior to this Act
coming into force, these discharges were controlled by the Clean Air Act
1972, and not by any provisions in either a regional or a district scheme.

Consequently it seems to us, although we had no submissions on the matter,
that the appropriate tests to apply to this application are those in section 104
of the Act that apply generally to all applications for resource consents and
the specific tests provided for in section 104(7).

On the basis of the evidence we heard about the coal storage facility in
particular, and the principal reason for seeking this discharge permit is to
deal with coal dust, we are satisfied that the effects of allowing this activity,
that is to say of permitting the discharge of such contaminants into the air,
will be relatively minor provided it is properly controlled. We are also
satisfied that there is nothing in Part II of the Act that should stand in the
way of granting this permit. Then too, we are satisfied that although coal
dust could be a potential source of nuisance, there is nothing about the
receiving environment in this area that warrants special attention with
regard to its sensitivity to any adverse effects. There is no suitable
alternative method of discharging into another receiving environment, and
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any potential adverse effects can be mitigated in the ways discussed by Mr
Llewellyn and Dr Jones. The applicant's reason for choosing to discharge
into the air at this site is of course associated directly with its reasons for
wanting to develop the port facility itself and there is nothing untoward
about that.

Once again the matter of conditions arises and we will be discussing this
later.

This completes our summary and conclusions about the granting of the land
use consents and the permit to discharge contaminants into the air, all of
which are matters requiring decisions by this Tribunal.

We now tum to consider the two matters that require a report from this
Tribunal and, at least inferentially, any suggestions• or comments that we
might care to make concerning the recommendations that were proposed by
the joint hearing committee. We are referring here of course to the coastal
permit to permit the reclamation of some 8 hectares of Shakespeare Bay,
and the coastal permit to discharge stormwater into that Bay.

As to the flrst of these it is to be remembered, as Miss Rutledge pointed out
in her closing submissions, that although most of the actual port facilities
have now to be dealt with as a land use activity, there are nevertheless
certain activities associated with it that will continue to be carried out in the
coastal marine area and a coastal permit will be required for these as well as
for the reclamation itself These activites are speciftcally, those parts of any
berth or wharf construction below mean .\righ water springs; the mooring
dolphin for the coal berth~ and the activity of berthing ships.
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We cannot envisage a berth being constructed above mean high water
springs and not below mean high water springs and the same of course
applies to the berthing of ships. However, this artificiality is brought about
by the Act itself which continues to distinguish between the coastal marine
area and land, the former being by definition below mean high water
springs. Consequently, strictly speaking, Miss Rutledge is correct.

In a statute that was intended to provide for an holistic approach to resource

management, and this can be inferred from the long title- "An Act to restate
and reform the law relating to the use of land, air and water" - the .
perpetuation of this artificiality seems regrettable. Nevertheless, it is there
and one of the consequences is that this Tribunal, having spent some three
weeks investigating this matter and an even longer period preparing this
decision, can only at the end of that exercise report to the Minister of
Conservation about what it has done and make such comments or
suggestions as it thinks fit to assist that Minister in the decision making
process that he is required to embark upon in terms of section 119 of the
Act.

We notice in passing that the Minister is required to take our report into
account, and then to have regard to the matters in section 104 of the Act.
He is also required to refuse consent unless he is satisfied that any effect on
the environment will be minor, or the granting of consent will not be
contrary to the objectives and policies of a proposed regional coastal plan see section 119(3)(b) of the Act. So, in effect, the Minister is required to
consider the very same matters that we have been considering in the course
of our inquiry into the joint hearing committee's recommendations.
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Having decided that the whole of Port Marlborough's proposed development
is deserving of land use consent and also deserving of a permit to discharge
contaminants into the air, it would probably be thought by most reasonable
people that a negative report in respect of a coastal permit for the necessary
reclamation and other associated activities to enable that development to
proceed, would be hard to justify. Nevertheless, the Act requires us, as it
required the joint hearing committee, to consider the relevant provisions of
sections 104 and I OS as if the reclamation and associated activities were
either discretionary or non·complying activities - see the definition of
'restricted coastal activity'. In this case there is no regional coastal plan,
only a proposed regional coastal plan, and that plan does not provide for
these proposed activities as discretionary activities. Consequently, they
have to be treated as being non-complying and this

is the way all parties

agreed they should be considered at the hearing.

Many of the matters referred to earlier when we dealt with the land use
consents are also relevant to an evaluation of this application and once
again we do not think it is necessary to repeat them. Here too, there will be
positive and negative effects. In summary the positive effects will be the
provision of deep water berths and the backup areas of flat land to service
those berths. Again, in summary the negative effects will be the loss of part
of the waters of Shakespeare Bay, the loss of existing marine habitat, and a
change in the physical characteristics of the Bay. All these matters were
referred to in detail by Mr Kennedy and have been discussed in an earlier
section of this decision.

For the same reasons as those given in reJation to the land use consents, the
granting of this consent will not be contrary to the relevant objectives and
policies of the plans or the proposed plan. However, as this Tribunal
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observed in Port Otago Limited -v- Dunedin City Council (supra) granting
consent to a reclamation is not a matter that is to be viewed lightly. Indeed,
we regard any proposal to reclaim the sea bed, if that is the appropriate way
to look at these matters, and of course it is the way they are dealt with by
the Act, as requiring very careful consideration. This is because a
reclamation is permanent. Realistically, once it is completed, it is there for
all time. It is also the case that any reclamation will have the kind of
environmental effects that Mr Kennedy described. In some cases these can
be quite drastic, but in this case Mr Kennedy assessed the effects as being
relatively insignificant, and we accept his assessment.

Allowing the reclamation to proceed will, of course, enable the port
development to proceed and NZ Rail argued that this would be wrong for
reasons that we have already discussed earlier. Nevertheless, in accordance
with the conclusions we have already reached about granting the land use
consents, and in particular the consent to enable the port development to
proceed, we think the recommendation made by the joint hearing committee
in respect of the reclamation itself was sound but for the reasons again set
out earlier this should have included provision for the coal berth and its
associated mooring dolphin. We propose ta report to the Minister of
Conservation, accordingly. Here again, we will be having something to say
about conditions later.

Finally, we must consider, again as an application for a non-complying
activity, Port Marlborough's proposal to discharge stormwater from the
reclamation into Shakespeare Bay. It is to be remembered that this will not
be a discharge ofuntreated stonnwater. ,

J

182

In earlier sections of this decision, we have discussed the details of this
proposal and the evidence given about it. To a large extent that evidence
was uncontested and once again, except on the broad basis of no
development at all, NZ Rail did not raise any opposition to the granting of
this pennit.

If the other resource consents that will authorise this development are to be
granted as we have now said they should be, then in our view granting this
discharge permit is not only desirable, it is necessary. It will enable the
stormwater run-off from this development to be collected, treated and
discharged in a controlled manner, thus mitigating any adverse effects that
might otherwise arise from uncontrolled run-off entering the waters of the

Bay, which Mr Kennedy assessed as having a high degree of clarity.

There are objectives and policies in some of the relevant resource
management instruments that have a bearing on this matter. For example,
there is a general objective in the former regional plan to maintain adequate
standards of water quality and there are general statements in the
Marlborough section of the transitional district plan concerning the
importance of the Marlborough Sounds as a· resource and the fact that they
have a unique coastal environment.

We notice too that in the proposed regional coastal plan there is a section on
effluent discharge facilities- see section EIO- but there are no fmn
objectives and policies in that section about these discharges, because the
former Maritime Planning Authority apparently considered such matters to
be largely outside its jurisdiction. We are satisfied that granting consent to
this discharge permit would not be contrary to the relevant objectives and
policies of the relevant plans and the proposed plan.

.
.~
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We are also satisfied that none of the relevant matters in Part II of the Act
should stand in the way of such a grant. Although this activity is to take
place within a coastal environment, we repeat what we said earlier about
that matter, namely that this particular part of the coastal environment does
not contain natural values that are in themselves deserving of protection,
except of course the clear waters that will receive this discharge. However,
granting this consent will not impinge adversely upon that value. As we
understood Mr Kennedy's evidence the discharge can be controlled,
particularly as to its quality, so as to render it virtually harmless so far as
the receiving environment is concerned.

Coming more particularly to the matters in section I 04(7) of the Act we
have already considered the nature of the discharge and the sensitivity of
the receiving environment. We were not told about any alternative methods
of disposing of stormwater from this proposed development, and
consequently, so far as we are aware, Port Marlborough really had no
choice but to adopt the proposal that we have been discussing.

So far as the constraints in section 107 of the Act are concerned, again the
evidence of Mr Kennedy satisfies us that none of these are likely to arise
with this proposed discharge.

For the foregoing reasons we are satisfied that the joint hearing committee's
recommendation concerning this discharge permit was sound and we
propose to report to the Minister accordingly. Once again we will be
having something more to say about the ijlatter of conditions.
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Conditions to be attached to each Resource Consent

We have decided to discuss this as a separate topic because it is
complicated by the number of consents and the conditions to be attached
thereto and there are also several important points to be made about the
conditions that were proposed by the joint hearing committee for which
reference should be made to Appendix "1 ".

Before going any further we want to make a general comment that we hope
will help the parties, and in particular the consent authorities, including the
Minister of Conservation, to understand why we are devoting what may
appear to some to be a disproportionate amount of time and attention to this
matter.

Part XII of the Resource Management Act 1991 provides the Tribunal, and
in some cases the Planning Judges sitting alone, with a jurisdiction that it

has not hitherto had in the area of enforcement. The Tribunal is empowered
to make declarations on a much wider basiS'than under earlier legislation,
including declarations about resource consents and whether or not they are
likely to be contravened by any act or omission. The Tribunal is also
empowered to make enforcement orders, both interim and fmal, including
orders requiring resource consents to be complied with. The consent
authorities, through enforcement officers, have the power to issue
abatement notices, also requiring, inter alia, compliance with resource
consents and the Tribunal has an appellate role in respect of such notices.
Finally, the Planning Judges have a specialised role in connection with
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offences under section 338, which again can involve detennining whether a
resource consent is being breached.

Having regard to the foregoing, and bearing in mind that in the exercise of
our decision making function in the case of appeals, we have the
responsibility of deciding fmally what the tenns and conditions of a
resource consent should be, we consider that we have a duty to ensure as far
as we can, that those terms and conditions are legally capable of being
enforced. Then, although we do not have a decision making function in
respect of restricted coastal activities, what we are about to say about
conditions generally should be regarded by the Minister of Conservation as
part of our report to him, so that he may be better informed on this matter if
he decides that the two permits for those activities in this case are to be
granted. We add, that coastal permits also come within the various
provisions in Part :xn of the Act to which we have just referred, and once
again this Tribunal has an enforcement role to perform.

In her evidence, Ms Moffatt discussed the matter of conditions generally

and set out in an appendix to her evidence a draft of suggested amended
conditions in respect of the coastal permit for the reclamation; the coastal
permit for the stormwater discharge; the permit for a discharge to the air;
and the land use consents which she suggested, as we commented earlier,
could be consolidated into one consent. We notice that she did not include
the consent that we have decided should be granted in the exercise of the
powers contained in section 89(2) of the Act. That is to say the consent to
enable the reclamation above mean high water springs to be used for the
port facilities. However, that is now realJy a matter of drafting and is not of
critical importance to the matters we are about to discuss. Nevertheless, it
will need to be attended to in due course.
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For ease of reference we annex to this decision as Appendix "ll" a copy of
Ms Moffatt's draft amended conditions. Refening to these, the matters of
critical significance so far as this part of our decision is concerned are
contained in the coastal permit for the reclamation in condition B relating to
monitoring; and in the coastal permit for a stormwater discharge in
condition A relating to management; and condition B relating to monitoring.
Condition (i) relating to the air quality management plan in the pennit to
discharge to the air conditions (i), (2), (3) and (4) relating to the earthworks
management plan, and condition (iii) relating to the rehabilitation
management plan in the land use consents, as well as the condition seeking
to control noise, are also to be considered.

Under a heading 'Review of Conditions', Ms Moffatt set out what we have
taken to be a general condition, authorising a review of the conditions in all
the consents. If a review condition is to be imposed, it will of course be
necessary to impose such a condition as part of the terms of each of the
consents. In addition, the condition will have to be re-drafted as we will
discuss shortly.

We tum to the matter of monitoring. At the hearing we sought submissions
from the parties about this matter because we thought that all the proposed
monitoring conditions were ultra vires. The only submissions we received
supported the proposed conditions, that is to say, they were submissions
intended to persuade us that our initial view of this matter was wrong.
Because NZ Rail is not interested in the matter of conditions - we referred
to this earlier in this decision - we have not had the benefit of any
submissions from it on this particular topic.
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Nevertheless for reasons that will now follow, we have concluded that our
initial view was correct. We will not refer to counsel's submissions in
detail. The burden of the argument was carried by Mr Crosby who, in
essence, submitted that the proposed monitoring conditions gain their
validity from section 108(8) of the Act, supported by the provisions of
sections 108(l)(e) and 108(1)(8) in the case of the discharge pennits.

Mr Radich, who presented the submissions about conditions on behalf of

Port Marlborough, was content to adopt Mr Crosby's submissions on the
question of validity.

Miss Rutledge did likewise, adding only that so far as the Minister of
Conservation is concerned there might be some difficulty in the reasoning
that we indicated was leading us to a different view about this matter,
because it appears that he does not have the power to fix administrative
charges.

Section 35 of the Act places upon every local authority, which for this
purpose includes both a regional council and a territorial authority, the duty
to gather infonnation, and specifically in sub..section (2)(d) the duty to
monitor:

"The exercise of the resource consents that have effect in its
region or district, as the case may be, •
and take appropriate action (having regard to the methods available
to it under this Act) where this is shown to be necessary".

Section 35(3) requires a local authority to keep available at its principal
office, infonnation that is relevant to the monitoring of resource consents to
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enable the public to be better informed about their duties and the functions,
powers and duties of the local authority, and to participate effectively under
the Act. We pause to comment that this would include exercising the right
that any person has under section 316 of the Act to bring enforcement
proceedings. Section 35(4) also requires the local authority to keep
information available in each of the offices in its region or district.

Section 36(1) of the Act authorises a local authority to fix charges for
various administrative functions, including:

"(c)

Charges payable by holders of resource consents, for the
carrying out by the local authority of its functions in relation
to the administration, monitoring (our emphasis) and
supervision of resource consents (including certificates of
compliance), and for the carrying out of its resource
management functions under section 35;"

Section 108 of the Act is the general section authorising the imposition of
conditions to be attached to resource consents. Sub-section (I) authorises
amongst others, a condition:

"'(d) ..... requiring that an administrative charge be paid to the consent
authority for any specified matter in accordance with section
36 or any regulations:"

One of the specified matters is, of course, charges payable by the holders of
resource consents for monitoring and supervision of the consents. Subsection (l)(e) authorises a condition requiring the holder to adopt the best
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practicable option to prevent or minimise adverse effects, and sub-section
(8) contains a cross reference to that provision.

Section 108(2) reads as follows:

"2.

Except as expressly provided in subsection (1), the matters set
out in paragraphs (a) to (f) of that subsection do not limit the
conditions upon which a resource consent may be granted,
and subject to subsection (3) and any regulations, a resource
consent may be granted on any other condition that the
consent authority considers appropriate."

We take this subsection to mean that the matters referred to in paragraphs
(a) to (f) in sub-section (1) are to be regarded as being covered exclusively
by that provision. We acknowledge that the express provision in subsection
(1) refers to the limitation in subsection (3), but that does not alter the
interpretation we have just given to subsection (2). There is a well
established rule of construction that where there is a specific provision
giving defined powers to impose conditions in relation to certain subject
matter a consent authority cannot rely on exercising a general power to
impose conditions that it considers appropriate - see the cases concerning
section 279 of the Local Government Act 1974 set out in the notes to
Wiltshire and Laing Subdivisions and Roads at page 42-17. We think that
is the case here.

We say again, a local authority has a duty to monitor resource consents that
have an effect in its region or district, and this includes the coastal marine
area for which the Minister of Conservation is, in this case, the consent
authority. If the Nelson/Marlborough Regional Council had remained in
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existence it would have had the duty to monitor any resource consents
granted by that Minister. Now, it is the Council or the unitary authority that
has that duty.

Consequently, so it seems to us, the Council is empowered to fix
administrative charges in terms of section 36, and as a condition of a
consent to require the consent holder to pay those charges. The Minister of
Conservation has a similar power to impose conditions under section 108
and we see no difficulty about that Minister imposing a condition requiring
administrative charges to be paid to the Council as the unitary authority.

Now, having placed upon local authorities a duty to monitor, and having
given them the power to fix administrative charges for doing that, and to
make it a condition of a resource consent that those charges be paid, it
seems clear that Parliament did not intend that local authorities in their
capacity as consent authorities, should be able to require consent holders to
monitor the exercise of their own consents. Indeed, we can fmd nothing in
the Act that places such an obligation on a consent holder. There is a
general duty under section 17 to avoid, remedy, or mitigate adverse effects,
but subsection (2) of that section makes it clear that this duty is not
enforceable, except by way of an enforcement order or an abatement notice.
It is of some interest too, that section 23(2) of the Act states that the duties

and restrictions described in Part III. which includes section 17, shall be
enforceable only through the provisions of the Act, and no person shall be
liable to any other person for a breach of any such duty or restriction,
except in accordance with the provisions of the Act.

For the foregoing reasons it is our opinion, and we so hold, that the
conditions proposed by the joint hearing committee that require Port
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Marlborough the grantee to undertake monitoring, are ultra vires. We will
discuss the practical consequences of this ruling a little later, but before we
leave this particular topic it may be as well if we refer to two earlier
decisions concerning monitoring, namely the judgment of the High Court in
Friends of Nelson Haven and Tasman Bay Inc and Others -v- Nelson
Regional Water Board and Fruitgrowers Chemical Company Limited 8
NZTPA 234 and a decision of this Tribunal in The Transitional North
Canterbury Regional Fish and Game Council -v- The Canterbury Regional
Council Decision No : C89/90.

In the latter decision we discussed the judgment of the High Court in the
Friends of Nelson Haven case at some length but in the end we did not fmd
it necessary to attempt to apply it for the purposes of determining that case.
At the foot of page 15 of our decision in the Fish and Game Council case
we did however venture the comment that we remained uncertain as to
when a monitoring condition became invalid by reason of the fact that it
was in reality a policing condition. With respect, we have always had
difficulty with that concept as enunciated by White J in his judgment in that
case. In the Fish and Game Council case we went on to hold that proposed
monitoring conditions were unreasonable and unnecesswy, although we
notice that we did apparently, approve a condition requiring the applicants
for the water rights in that case to record their daily take as determined by a
staff gauge. Whether such a condition was truly a monitoring condition is
open to question but to the extent that the approval given for that appears to
be inconsistent with the view we have now expressed about monitoring, we
must be taken to have departed from the earlier approval, principally of
course, because we are now dealing with'llew and reforming legislation.
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We now want to say something about management plans. Once again, we
can fmd nothing in the Act that authorises the preparation and approval of
management plans or any requirement that they be adhered to.
Consequently, if management plans are to have any force and effect this can
only be achieved by incorporating them into resource consents pursuant to
conditions imposed under section 108, and more specifically of course
subsection (2) of that section. There is nothing in subsection ( 1) that refers
to management plans, although it is possible that subsection (l)(e) could
involve a management plan.

The difficulty about incorporating management plans into resource consents
is that they are often expressed in language that might raise problems when
it comes to enforcement. Nevertheless, we recognise that a management
plan is a technique that consent authorities and consent holders alike, are
increasingly adopting and in this case we have endeavoured to meet this by
asking the parties to prepare management plans in a form that might be
suitable to include by way of conditions.

Unfortunately, this exercise has not been entirely successful. The air
quality management plan, a copy of which was produced by Dr Jones as
Exhibit "D", and is intended to be incorporated by way of a condition into
the permit authorising the discharge of contaminants into the air, contains
monitoring requirements. It also contains in fairly specific terms a list of
the management practices that are to be adopted, both during the
construction phase ~d the operational phase. However, these could just as
easily constitute conditions of the permit itself. They appear under a
heading "Dust Control Management". If the intention is to ensure not only
that these steps are taken, but that certain air quality parameters are to be
adhered to, then we think those parameters should be specified as
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conditions of consent, as was intended originally in condition (i) of consent
MLB910352. We accept of course, that the measuring or monitoring sites
should still be defmed. For these reasons we are not prepared to approve
11

Exhibit D" and simply write it in as a condition to be attached to this
discharge pennit.

For similar reasons, we are not prepared to approve Exhibit "C" ~ the
earthworks control plan for Shakespeare Bay, or Exhibit "E" ~the shoreline
stability/erosion monitoring programme, and to the extent that it is intended
that the land use consents, even if consolidated into one consent, are to
incorporate these two documents, they will have to be reviewed.

We add here, that we notice that the earthworks control plan for
Shakespeare Bay also includes references to Queen Charlotte Drive and this
is referred to again in the draft conditions proposed by Ms Bartlett ~ see
condition I(4). However, that condition cannot stand because the
realignment of Queen Charlotte Drive is not the subject of the land use
consents we are now referring to. That realignment has been authorised by
a plan change and the work associated with it should be controlled by the
terms of the designation that is the subject of.that change. We are not sure
to what extent the proposed designation contains terms that will provide that
control, but we notice from the documents put in as Exhibit "H" that the
application for the change included a description of the environmental
effects; a scheme plan drawn by a surveyor; and engineering drawings of
the realigned road. Presumably, the designation will include or at least
make reference to these. However, since the plan change is not the subject
of any proceedings before the Tribunal Wf. can do no more than make that
observation. It was never appropriate, of course, to provide for the
realignment of this road by way of a resource consent and that was

194

acknowledged by the parties during the pre-hearing conference. This is
why the plan change was promoted.

The conditions proposed to be attached to the coastal permit for the
reclamation do not contain any provisions for adopting a management plan
but they do contain a whole section on monitoring, and for the reasons set
out earlier it is our opinion that this section which is section B, is ultra
vues.

The coastal permit for the stormwater discharge does contain reference to a
management plan which, as we recall it from Mr Kennedy's evidence, is a
large and complex document. It will be necessary for the Minister to give
close attention to what we have already said about management plans and
their incorporation by way of conditions into resource consents if he
decides to grant this particular application. Once again, there is also a
whole section, section B, requiring monitoring, and it is our opinion that
this too is ultra vires.

We now want to say something about the proposed review condition that
we have already said needs to be incorporated separately in each of the
resource consents. The review condition proposed, does not in our
judgment comply with section 128 of the Act, and of course to the extent
that it refers to management plans and monitoring regimes there are
difficulties with the former, as we have already stated, and the latter should
be excluded. In addition, the proposed condition does not specify a time see section 128(a). The question also arises whether in respect of the
coastal permits the power to review should be expressed as being available
to the Minister of Conservation rather than the Marlborough District

J
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Council, bearing in mind that the term "consent authority" includes that
Minister - see section 2 of the Act.

Although there is very little discussion of any significance about such a
condition in the actual decision, we refer the parties to a fmal decision of
this Tribunal in W P van Beek trading as Christchurch Pet Foods -vChristchurch Citv Council Decision No: C9/93. In that case when fmally
settling the terms of a land use consent, counsel agreed with the presiding
Planning Judge on a suitable wording for a review condition pursuant to
section 128. It read as follows:

"That the Council may review condition (ii) by giving notice of its
intention so to do pursuant to section 128 of the Resource
Management Act at any time within the period commencing one year
after the date of this consent and expiring six months thereafter, for
the purpose of ensuring that condition (ii) relating to vibration is
adequate."

In our view a condition authorising a consent authority to review should

contain this degree of specificity, both as to·time and if possible as to
purpose. In the case of the latter this may not be possible and of course the
section itself provides for less specified purposes in (a), (b) and (c). It is to
be noticed too, that section 128 authorises a consent authority to commence
the review process by giving notice of its intention so to do. The actual
notice to review is authorised by section 129 and the procedures for review
that follow are provided for in sections 130, 131 and 132, the last of which
makes provision for review by the Minister of Conservation.
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For the foregoing reasons the review condition proposed here will have to
be revmtten, and in the case of the two coastal permits for which the
Minister of Conservation has the decision making responsibility, this should
be noted by him, accordingly.

Returning to the land use consent(s) we should say that with regard to
condition (i)( 1) requiring the wetland at the head of Shakespeare Bay to be
fenced and protected, the connection between this condition and the consent
proposed to be granted is to say the least tenuous, see Kent County -vKingsway Investments (Kent) Ltd [1971] AC 72; [1970] 1 AllER 70 (HL},
and Cardwell Shire Council-v- King Ranch Australian Pty Ltd (1984) 53
ALR 632. Nevertheless, as Miss Rutledge pointed out in her closing
submissions it is just possible that the implementation of the land use
consent(s) could have an effect on this wet land. Therefore, because Port
Marlborough owns the land and has agreed with the Director General and
the Council that this condition can be imposed, and also because there is no
opposition from any other party, we will allow it to stand.

We refer now to the proposed condition, again to be attached to the land use
consent(s), seeking to control noise, both in'the construction phase and the
operation phase. There was really no dispute about times and noise levels.
Indeed, there was no dispute about this condition at all. However, again we
refer to our decision in Port Otago Limited -v- Dunedin City Council
(supra) where we discussed the matter of noise conditions at some length.
We remain unpersuaded that our decision in that case is erroneous and this
condition will have to be re-drafted to confonn with that ruling. In other
words, the place or places where the noise levels are to be measured will
have to be specified. Notional boundaries are not acceptable. Nor is a
fonnula that specifies an L max of 75dBA or the background sound level
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plus 30. Establishing background sound levels is a notoriously difficult
exercise, and as we understand it, requires more than one reading. For the
purposes of a noise control it is too uncertain. An L max of 7SdBA would
be acceptable if this is what the parties really want

\VIrile we are discussing the matter of noise controls it will be recalled that
the coastal permit for the reclamation will still have to authorise its use for
those parts of the port activities that will occur below mean high water
springs. If the noise controls are intended to apply to those activities, both
in the construction phase and in the operational phase, then a noise

condition should be attached to this coastal permit as well.

Again, on the matter of conditions to be attached to the coastal permit for
the reclamation, we should record that it is agreed between those parties
having an interest in the matter of conditions, that proposed condition D(i)
under the heading of "Port Operations" is to be deleted and replaced by the
following;

"D.

Port Operations

(i)

The grantee shall ensure that no vessel using the port
facility in Shakespeare Bay whose ballast water is obtained
from territorial waters of a country other than New Zealand
shall discharge that ballast water in the waters of the
Marlborough Sounds Maritime Planning Area (as gazetted by
an Order in Council on 18 August 1980 and shown on plan
MD1601S deposited with the Ministry of Transport in
Wellington."
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Then, referring again to the coastal permit for the stormwater discharge we
record that condition A(i) will need to be amended so that the point of
discharge is identified precisely. We raised this matter with counsel in the
course of the hearing and we understood them to agree. However, no
precise point was advised before submissions were concluded. Counsel for
Port Marlborough did inform us however, that for the purposes of those
conditions to be attached to this discharge permit that refer to a dilution
factor, it is agreed that a new condition A(viii) is to be added to read as
follows;

"The maximum discharge rate authorised by this consent shall be
calculated from the formula:
(maximum discharge rate (in litres per second) equals 17 times 'the
dilution factor' over 3 06)."

Finally, with regard to the conditions relating to this coastal permit we
repeat the view we expressed during the hearing that references to standards
yet to be promulgated and references to standards applicable in other
countries, are inappropriate. So for example, condition A(ii)(l) should be
amended by deleting everything after the ftist sentence. If the Ministry for
the Environment does promulgate guidelines then this condition could, of
course, be reviewed under section 128 of the Act. Then too, condition
A(ii)(3) should be amended to provide specifically for the chronic marine
water quality criteria for the protection of marine life as currently laid down
by the United States Environmental Protection Agency, if indeed that is
what the parties intend. A simple reference to that Agency's criteria is not
enough. The criteria may be changed or amended by the Agency, but a
condition of a resource consent cannot be changed or amended without
going through the change procedures provided for under the Act.
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We think we have now covered all the matters that were raised in the course
of the hearing. It will be readily apparent by now that we will be unable to
give a final decision in respect of the appeals until the conditions to be
attached to the resource consents for which we have the decision making
responsibility, are revised in the light of the rulings and the observations we
have just made. It will also be apparent to the Minister of Conservation
when he reads this decision and takes advice upon it that, should he decide
to grant the two coastal permits for which he has the decision making
responsibility, he will also need to give attention to the matter of conditions
in the light of the rulings and observations we have made in this section of
our decision.

In saying this we are conscious of the fact that once the Minister of
Conservation has received our report, section 119 of the Act places an
obligation on him to make a decision in respect of the two applications for
the coastal permits within 20 working days. Consequently, he may consider
it necessary to proceed before knowing the fmal outcome of the appeals.
For this reason we have considered delaying our report to the Minister until
we have issued a fmal decision in respect of the appeals. However, if we
did that, it might be inferred that we are assuming that the Minister will
follow our report and decide to grant the coastal permits, accordingly. Of
course, no such assumption can be made and we do not wish to be taken,
even by implication, as having made one. Section 119 of the Act makes it
perfectly clear that although the Minister is required to take our report into
account, his decision making role is quite separate and independent of the
decision making role of this Tribunal.
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Nevertheless, and again this will be a matter for the Minister and his
advisers, it seems to us that just as we are entitled to give an interim
decision to enable the terms and conditions of the consents to be fmalised,
likewise the Minister would be entitled to give an interim decision for the
same purpose.

For these reasons we have decided to issue our report to the Minister now.

Interim Determinations in respect of the Appeals

Having regard to all the relevant matters set out in the earlier sections of
this decision, and for the relevant reasons therein expressed, we have
decided that the appeal by NZ Rail Limited is to be disallowed. The appeal
by Port Marlborough is to be allowed to the extent necessary to amend the
land use consent(s) to authorise the development of a coal berth and
associated storage and back up facilities at Shakespeare Bay, subject to
fmalising the conditions to be attached to this consent. The appeal by the
Director General is to be allowed to the extent necessary to amend
conditions in the ways that have been agreed~ to between this appellant, Port
Marlborough and the Council, subject to any further amendments and
modifications that are necessary to comply with the rulings and
observations we have made in this decision. In all other respects the
Director General's appeal is to be disallowed.

Final and formal decisions in respect of all three appeals will be issued
when the conditions have been fmalised. ' If the parties can agree they can
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communicate this by memorandum through the Registrar. Although, to
date. NZ Rail has not sought to take an active part so far as conditions are
concerned, because its appeal has yet to be formally disallowe~ it will be
entitled to participate in this process should it wish to do so.

If agreement cannot be reached then leave is reserved for any party to have

the appeals brought on for further hearing on 15 working days notice. Any
such application should be made to the Registrar at Wellington, and the
presiding Planning Judge will confer with counsel as to a suitable time and
place for the resumed hearing.

Report on Inquiries to the Minister of Conservation

To: The Minister of Conservation
Parliament Buildings
Wellington

Pursuant to section 118(6) of the Resource Management Act 1991 which,
for the purposes of that section applies the provisions of section 120 of the
Act relating to appeals, the Planning Tribunal received three requests for
inquiries in respect of certain recommendations formulated by a joint
hearing committee set up under section 102 and 117 of the Act to hear two
applications by Port Marlborough Limited for coastal permits for restricted
coastal activities relating to its proposed port development in Shakespeare
Bay in the Marlborough Sounds.

The nature and extent of the inquiries conducted by the Tribunal are set out
recorded in earlier sections of this document which, so far as they are
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relevant to those inquiries, should now be regarded as constituting part of
the Tribunal's report to you, for the purposes of section 119 of the Act.

The joint hearing committee decided to recommend to you that a coastal
permit for the reclamation and the wharves should be granted in part and
that a coastal pennit should also be granted to authorise the discharge of
stonnwater into Shakespeare Bay. Its fonnal recommendations are set out
in Appendix " l" to this report.

Having inquired into and considered these recommendations the Planning
Tribunal reports as follows:

1.

The joint hearing committee's recommendation in respect of
the coastal pennit for the reclamation and the wharves should
be amended to include provision for a coal wharf and
associated mooring dolphin.

2.

The joint hearing committee's recommendation in respect of
the coastal pennit for the reclamation and the wharves should
be amended to take account of the Tribunal's decision in
tenns of section 89(2) of the Act regarding the land use
activities on the proposed reclamation above mean high water
springs.

3.

If 1 and 2 above are accepted, the Tribunal can fmd no other
reasons for declining to accept the joint hearing committee's
recommendations in respect of the coastal permit for the
reclamation and the wharves and the coastal permit to
authorise the discharge of stonnwater into Shakespeare Bay
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Provided That the conditions to be attached to each of these
coastal pennits are amended and modified to accord with the
rulings and observations made by the Tribunal in an earlier
section of this report .

The Tribunal's powers to make orders for costs in these proceedings are
contained in section 285 of the Act. We apprehend that they include a
power to award costs in respect of the appeals, and also in respect of the
Tribunal's inquiries into the joint hearing committee's recommendations
relating to the two coastal permits. Consequently, we can deal with the
matter of costs independently of our report to the Minister of Conservation.

All questions of costs are reserved and will be dealt with by the Tribunal
when it issues its fmal decision in respect of the appeals. Any applications
for costs and any replies thereto should be lodged with the Registrar at
Christchurch in time to enable that to be done .

..
1

DATED at WELLINGTON this

//-Ha

day of June

1993.

Jkwu(_~
)RSkelton
Planning Judge
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APPENDIX "1"

s.

HEARING COMMTITEE RECOMMENDATIONS AND DECISIONS

Recommendations and decisions on the fi\'e resource consents are as follows:
·~·

5.1

MLB 910350 - Coastal Permit (Reclamation and "Whar'\'es)

1. Pursuant to section 118 of the Resource Management Act 1991, the Hearing Committee

recommends to the Minister of Conservation in respect of Port Marlborough New Zealand
Limited's application for a port development in Shakespeare Bay, that consent for a coastal -·
pennit for a 220m coal berth (as-shown on Figure 5.1 of the report "Environmental
Statement for the Proposed Expansion of the Port of Picton into Shakespeare Bay. Volume
1 • OvervieW') and mooring dolphins to service the export of bulk products other than
timber be declined. for the reason that the need for this additional berth has not been
adequately demonstrated by Port Marlborough New Zealand Ltd.
2. Pursuant to section 118 of the Resource Management Act 1991, the Hearing Committee

recommends to the Minister of Conservation in respect of Port M~rlborough New Zealand
Limited's application for a port development in Shakespeare Bay, that consent be granted
for a coastal permit for an eight hectare reclamation, 240 metre timber berth, placement
of navigation aids and the subsequent use and maintenance of the completed development.
Consent for this coastal permit should be made subject to the following conditions:
NOTE:

1.

The reference to the 240 metre timber berth is a reference to the Stage 1
berth shown in Figure 5.1 of the report •Environmental Statement for the
proposed Expansion of the Port of Picton into Shakespeare Bay • Volume
1 • Overview•.

2.

All references in these conditions to the Regional Council are deemed to be
references to the Nelson-Marlborough Regional Council.

3.

All costs associated "with meeting these conditions shall be met by
Grantee • Port Marlborough New Zealand Limited.

th~

Reclamation and Wharf Structure

i)

The Grantee shall, prior to the exercise of this consent, submit final design drawings
and details- of all reclamation and wharf construction and associated works (notably
bund construction) to the Regional Council and obtain approval in writing for works
to commence.

ii)

The Grantee shall, prior to the commencement of works allowed by this consent,
complete a biological sutvey of the seabed proposed for reclamation to identify all
edible shellfish species and shall submit to the Regional Council, for approval in
writing, a plan to relocate the said species to areas that will not be disturbed by
reclamation and wharf works. The Grantee shall relocate the said species in
accordance with the approved plan and shall complete this work prior to the
commencement of any reclamation and wharf works.

iii)

The Grantee shall, prior to the commencement of reclamation works, notify in writing
to the Regional Council the date of such works commencing.

iv)

A registered engineer experienced in reclamation and wharf construction and
engineering shall supervise the construction and shall, prior to use, certify in writing
to the Regional Council, that the reclamation and wharf have been installed in
accordance with accepted engineering practices and the conditions of this consent.

v)

The seaward face of the reclamation bund wall, from the southern end of the timber
wharf to the point where the southern end of the reclamation meets the natural
shoreline of Shakespeare Bay, shall have a gradient not steeper than 2:1 (ie. 2 metres
horizontally for each 1 metre of vertical height).

vi)

The Grantee shall enter into a performance contract with the Regional Council (to be
executed by the Regional Council's solicitor) to ensure that sufficient monies are made
available to remove the reclamation and wharf should they not be completed by the
Grantee. Such contract will be discharged on application by the Grantee at __
completion of the construction works.

vii) The port development shall provide an esplanade reserve extending not less than 3
metres landward from the top of the seaward face of the reclamation bund wall. This
reserve shall extend from the southern end of the timber wharf to the point where the
southern end of the reclamation meets the natural shoreline of Shakespeare Bay. The
Grantee shall allow public access to and along this esplanade ;eserve at all times.

viii) The Grantee shall seal the ground surface of all storage a-reas on the reclamation in
such a manner that all runoff and leachate from those areas is collected and
appropriately treated (as set out elsewhere in these conditions) rather than being
.
allowed to percolate into or through the reclamation.
B.

Monitoring

i)

The Grantee shall measure non-filterable residue in a water sample collected
one metre above the seafloor at each of three locations along the seaward foot of the
reclamation bund wall. One of t-hese locations shall be adjacent to current works
associated with filling of the reclamation (when any are occurring) and each location
shall be at least 100 metres from the next.

ii)

The Grantee shall measure Secchi depth at. and non-filterable residue in a depth

..

_
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integrated water sample collected from, each of three locations being 50 metres
seaward.of the locations described in Condition i) above.
iii)

The Grantee shall measure Secchi depth and non-filterable residue at three points in
Shakespeare Bay, each being at least 150 metres from any Port Marlborough New
Zealand Limited stormwater discharge and at least 30 metres from any water's edge.

iv)

The monitoring specified in Conditions i). ii) and iii) above shall be carried out at
three-weekly intervals during the period of filling of the reclamation. Measurements
shall be made on spring tides or neap tides between one and four hours after high
water. The Regional Council may reduce (but not increase) the frequency of
monitoring specified in this condition at any time.

v)

The mean concentration of non-filterable residue measured at the locations specified
in Condition i) above shall not exceed the mean concentration of non-filterable residue
measured in the three samples collected on the same day from the locations specified
in Condition iii) above by more than 150 grarnmes per cubic metre in addition to any
natural differences detected during any pre-construction monitoring.

vi)

The mean concentration of non-filterable residue measured at the locations specified
in Condition ii) above shall not exceed the mean concentration of non-filterable
residue measured in the three samples collected on the sallle day from the locations
specified in Condition ·m) above by more than SO grammes per cubic metre in addition
to any natural differences detected during any pre·construction monitoring.

vii) The mean Secchi depth measured at the locations specified in Condition ii) above shall
not be more than 50% less than the mean Secchi depth measured on the same day at
the three locations specified in Condition iii) above in addition to any natural
differences detected during any pre-construction monitoring.
viii) The Grantee shall measure temperature and dissoJved oxygen at, and pH, ammonia
and hydrogen sulphide in a water sample collected from, each of the sites specified in
Conditions ii) and iii) above on five occasions agreed to in writing by the Regional
Council.

ix)

The mean concentration of ammonia or hydrogen sulphide measured at each of the
locations specified in Condition ii) above shall not exceed USEPA marine chronic
water quality criteria, or if it does, then the concentration must be no more than 20%
higher than the mean concentration measured on the same day at the three locations
specified in Condition iii) above in addition to any natural differences detected during
any pre-construction monitoring.

x)

The mean concentration of dissolved oxygen measured at the- locations specified in
Condition ii) above shall exceed 80% of the saturation concentration or if it does not,
then the dissolved m:ygen level (expressed as percentage saturation) shall not be more
than 10% lower than the mean dissolved oxygen percentage saturation measured on
the same day at the three locations specified in Condition iii) above in addition to any
natural differences detected during any pre-construction monitoring. ·

xi)

The mean pH measured at the locations specified in Condition ii) above shall be
within the range of 6.5 - 8.5, or if it is beyond. this range, it shall not be more than
0.5 pH units more extreme (i.e. further from pH 7) than the mean value measured on
the same day at the three locations specified in Condition iii) above in addition to any
natural ·differences detected during auy pre-construction monitoring.

xii)

Sample handling and analytical procedures employed in satisfying Conditions i), ii), iii)
and viii) above shall be in accordance with 'Standard Methods' (APHA, 17th edition)
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or equivalent as approved in writing by the Regional Council.
xiii) The Grantee shall monitor the stability/erosion of the soft shoreline at the head of
Shakespeare Bay. This monitoring shall involve repeat surveys of not less than four
shore-normal profiles extending from above mean high water springs to below mean
low water springs and the taking of photographs illustrating the shore profile at
selected locations and any other relevant features. A plan detailing the location of
benchmarks, survey lines and measurement intervals along those lines and any other
relevant details shall be submitted to the Regional Council for approval within six
months of this permit being issued.
xiv) To establish the degree of natural fluctuations in the form of the shore profile, the
monitoring specified in Condition xiii) above shall be carried out at six monthly
intervals from the time this permit is issued to the time that the Shakespeare Bay
facilities begin to service ships and at three monthly intervals thereafter. The Regional
Council may reduce the frequency of monitoring required by this condition at any time.

xv)

To establish the effect which sea conditions have on shore profiles, the Grantee shall,
prior to the Shakespeare Bay facilities servicing ships, carry out the monitoring
specified in Condition xiii) above on at least three occasions following significant
onshore wave action in Shakespeare Bay and at least on three occasions following
prolonged periods of low onshore wave action in Shakespeare Bay.

c.

Navigation and Safety

i)

The Grantee shall install all navigation lights and beacons as required by the Ministry
of Transport in terms of section 201 of the Harbours Act 1950.

li)

The Grantee shall prepare an oil spill contingency and accident response plan covering
the operations of port facilities in Shakespeare Bay and vessels using Queen Charlotte
Sound and shall submit the said plan to the Regional Council for written approval
prior to operation of the wharf and reclamation in Shakespeare Bay.

iii)

Prior to the commencement of construction, the Grantee shall, in consultation with the
Acting Harbourmaster, relocate existing swing moorings in Shakespeare Bay.

iv)

The Grantee shall ensure that for all foreign vessels requiring pilotage when travelling
to port facilities in Shakespeare Bay, a pilot is taken on at the limit defined by a
straight line drawn in a 303° direction from High Water Mark at Paparoa Point on
Arapawa Island to High Water Mark on the opposite shore of the mainland.

v)

The Grantee shall require that foreign vessels anchoring in the anchor~ge area near
the entrance to Queen Charlotte Sound do so as far north as is practicable in the
circumstances.

D.

Port Operations

i)

The Grantee shall ensure that all vessels using the port facilities in Shakespeare Bay
comply with the Voluntary Controls on the Discharge of Overseas Ballast Within New
Zealand (effective 16 March 1992), and that no vessel using the port facilities in
Shakespeare Bay whose ballast water is obtained' from foreign coastal waters shall
discharge that bal1ast water into the waters of the Marlborough Sounds Maritime
Planning Area (as gazetted by an Order in o,undl on 18th of August 1980 and shown
on plan MD 16015 deposited with th~ Ministry of Transport in WeHington).

ii)

The Grantee shall record for each such vessel to which condition D.i) is relevant the
vessel name, captain's name, vessel owner. last port of call, whether ballast water is

._}
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on board the vessel, the location and date atjon which any ballast water was taken on
board, ;md shall retain such records in a manner suitable for inspection as required
by the Regional Council.
iii)

The Grantee shall not allow any commercial vessel visiting the port facilities in
Shakespeare Bay to discharge sewage into the waters of Queen Charlotte Sound.

iv)

The Grantee will ensure that all shore-based ablution and kitchen facilities constructed
as part of the newport facilities in Shakespeare Bay are connected to the Picton
sewerage system.

v)

The Grantee shall provide receptacles for waste oil resulting from maintenance
activities generated from the Shakespeare Bay port development.

vi)

The Grantee shall provide receptacles for garbage from vessels using port facilities in
Shakespeare Bay and ensure that all garbage is collected and disposed of in an
appropriate manner acceptable to the Regional Council.

vii)

No bulk fuel other than that used for refuelling tugs shall be handled in Shakespeare
Bay.

viii) Maintenance of vessels using port facilities in Shakespeare Bay shall not result in the
loss of antifouling paint scrapings, new antifouling paints or deck washings from
vessels, into the waters of Shakespeare Bay.

ix)

5.2

The Grantee shall ensure that debarking of logs is not carried out at port facilities in
Shakespeare Bay.
MLB 910351 - Coastal Permit (Stormwater Discharge)

Pursuant to section 118 of the Resource Management Act 1991, the Hearing Committee
recommends to the Minister of Conservation in respect of Port Marlborough New Zealand
Limited's application for a port development in Shakespeare Bay, that consent be granted
for a coastal permit for the discharge of stonnwater resulting from the port development -·
in Shakespeare Bay, into the waters of that Bay.
Consent for this coastal permit should be made subject to. the following conditions:
NOTE: ·

1.

All references in these condfftons to the Regional Council are deemed to
be references to the Nelson-Marlborough Regional Council.

2.

All costs associated with meeting these conditiops shall ·be met by the
Grantee • Port Marlborough New Zealand Limited.
·

Storrnwater Management

i)

The Grantee shall retain an appropriately qualified person to prepare a stormwater
quality management plan for all catchments in Shakespeare Bay under the legal
ownership of Port Marlborough New Zealand Limited. The said plan shall detail the
best practicable management procedures to be Pltt in place to control the quality and
quantity of all stormwater (including any leachate generated from materials stored.
handled or used on the site) and the best practicable management procedures to be
put in place to emure that the performance standards specified in clause d) below are
met. The said plan shall:
·
a)

Address the quality and disposal of stormwater draining from the bulk materials
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s~ockpiles,

all handling equipment and any other areas within the port boundary.

b)

Address the design and performance of all treatment practices and facilities
including those to control oil and grease.

c)

Detail a programme of management and maintenance of all stormwater quality
control practices, facilities and discharges including a schedule and timetable of
maintenance activities.

d)

Achieve the following standards:
• The quality of the waters discharged shall not be of such a quality that their
discharge causes the waters of Shakespeare Bay, outside a reasonable zone of
mixing bounded by a radius of 50 metres from each discharge point, to exceed
USEPA chronic water quality criteria for the protection of marine life. Where
any particular criterion does not exist or is inappropriate, the Grantee shall
provide an assessment that verifies that the water quality will not cause a breach
of the standards expressed in Section 107 (2) of the Resource Management Act
1991. That assessment shall be to the satisfaction of the Chief Executive of the
Regional Council and the Regional Conservator of the Department of
Conservation for Nelson-Marlborough.
- The quality of the waters discharged into Shakespeare Bay from the port
operation shall be such that they do not cause biota beyond a radius of 50 metres
from any stormwater discharge to become unfit for human consumption.

e)

Detail a monitoring programme which is designed to enable compliance \\-ith the
standards specified in d) to be assessed.

ii)

The Grantee shall submit the stormwater management plan to the Regional Council
and shall obtain approval to that plan in writing before commencement of construction
of the said stormwater system.
·

iii)

The Grantee shall ensure that stormwater coliection and treatment facilities are used
only for their intended use and are not used for the disposal of other unwanted ...
substances.

iv)

All diversion channels shall be designed and built in accordance with generally
accepted engineering practices and shall be certified by an appropriately qualified
engineer prior to commissioning. This certification shall be forwarded to the Regional
Council.

v)

All outfalls shall be terminated with a structure of such location and design as to
minimise any erosion of the reclamation sea wall.

B.

Stonnwater Monitoring

i)

The Grantee shall measure Secchi depth at, and salinity and non-filterable residue in
a depth-integrated water sample from, the following locations:
a)

At three points on radius of 50 metres from each operative stormwater discharge,
each of the three points being at least 15 metres from the next.

b)

At three points in Shakespeare Bay each being at least 150 metres from any Port
Marlborough NZ Ltd stormwater discharge and at least 30 metres from any
water's edge.

J.
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i1)

The monitoring in Condition i) shall be carried out on six occasions within the first
year of operation of each stormwater discharge, at times directed by the Regional
Council. The Regional Council may review the frequency of the monitoring in
Condition i) at the end of the first year of operation for each stormwater discharge,
and may reduce (but not increase) the required sampling frequency at any or all of the
discharges for subsequent 12 month periods.

iii)

The mean Secchi depth measured at the locations specified in Condition i) a) shall not
be more than 50% lower than the mean clarity measured on the same day at the three
locations specified in Condition i) b) in addition to any natural differences detected
during any pre-construction monitoring.

iv)

The mean concentration of non-filterable residue in the samples collected from the _
locations specified in Condition i) a) shall not exceed the mean concentration of nonfilterable residue measured in the samples collected on the same day from the three
locations specified in Condition i) b) by more than 50 grammes per cubic metre in
addition to any natural differences detected during any pre-construction monitoring.

v)

For the purposes of i), ii), iii) and iv) above, a stormwater discharge is any point from
which stormwater from the construction area is discharged outside the bund wall.

vi)

The Grantee shall collect at least three replicate samples of surficial seafloor
sediments from two locations on a radius of SOm from any stormwater discharge and
two locations nat less than 150m from any stormwater discharge. (If sediments do not
occur at those locations, then sampling shall be carried out at the closest suitable site).
Each sample shall be analysed for the following:
biotic richness ( = number of species present};
biotic abundance ( = number of individual plants or animals present);
counts of all species present;
sediment texture.

vii)

The Grantee shall retain a suitably qualified person to interpret the results obtained
from the monitoring specified in Condition vi) above, and prepare a report for the
Regional Council describing the environmental significance of the said results.

viii) The measurements required by Condition vi) above. ~hall be made on at least one
occasion before port construction begins, on at least one occasion during the filling of
the reclamation and on at least two occasions during the first year of operation of the
port expansion, at times directed by the Regional Council. The Regional Council may
reduce (but not increase) the frequency of monitoring specified in this condition in
subsequent years. The report required by Condition vii) above shall be forwarded to
the Regional Council within th~ee months of the fourth set of samples being collected.

5.3

MLB 910352 - Discharge Pennit (Discharge to the Air)

Pursuant to section 105 or the Resource Management Act 1991 and in accordance with
section 15 of the Act, the Joint Hearing Committee grants a resource consent for a discharge
pennit (to the air), to Port Marlborough New Zealand Limited in respect of their proposed .
port development in Shakespeare Bay.
'
This consent is subject to the following conditions:
NOTE:

1.

All references in these conditions to the Regional Council are deemed to
be references to the Nelson-Marlborough Regional Council.
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2.

i)

All costs associated \\ith meeting these conditions shall be met by the
Grantee - Port Marlborough New Zealand Limited.

All uses and operations of the Port of Picton expansion into Shakespeare Bay shall be
carried out in a manner which ensures that air quality levels as measured at or outside
any legal boundary of land in the ownership of Port Marlborough New Zealand
Limited, or any subsidiary company, shall not exceed the following performance
standards:
Suspended particulate 60 micrograms per cubic metre over 7 days.
Deposited particulate - 4 grams per square metre over 30 days.

ii)

Ail measurements shall be taken wherever practicable, but at or beyond the legal
boundary of land in the ownership of Port Marlborough New Zealand Lintited, or any
subsidiary company, as at 31 March 1992.

iii)

All air quality measurements shaH be measured and assessed in accordance with ISO
standard 4222.2 for deposited particulate matter and DSIR NECAL laboratory method
101 for suspended particulate matter.

iv)

Air quality measurements shall be made by not more than two suspended particulate
and two deposited particulate monitoring devices. These devices are to be instal1ed
at locations directed by the Regional Council prior to commencement of operations.
MLB 910353 • Land Use Consent (Earthworks and Land Clearance)

5.4

That pursuant to section 105 of the Resource Management Act 1991 and in accordance With
section 9 of the Act, the Joint Hearing Committee grants a resource consent for a land use
consent for earthworks and land clearance to Port Marlborough New Zealand Limited in
respect of their application for a port development in Shakespeare Bay.
This consent is subject to the following conditions:
NOTE:

1.

All references in these conditions to the Regional Council are deemed to .
be references to tile Nelson-Marlborough Regional Council.

2.

All costs associated \\ith meeting these conditions shall be met by the
Grantee • Port Marlborough New Zealand Limited.

A.

Re-routing of Queen Charlotte Drive

i)

All works arising from the re-routing of Queen Charlotte Drive shall be designed by
a professional engineer· having experience in highway engineering who shall supervise
construction and lodge a written statement with the Regional Council that all works
have been carried out under the direction of, and to the satisfaction of, the designer.
All design drawings shall be lodged with the Regional Council for approval prior to
the exercise of this consent.

ii)

The Grantee shall prepare suitable design drawings and rehabilitation plans covering
all works for the design and construction of lookoutS at or about the locations defined
by the following map references:
Lookout 1 - NZMS 260 P27 914 : 939\
Lookout 2- NZMS 260 P27 913: 935; and
Lookout 3 - NZMS 260 P27 928 : 935.

I.
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Each lookout shall have provision for off-site parking for no less than six vehicles.
Design· drawings shall be lodged with the Regional Council, for approval prior to the
commencement of construction.
iii)

During construction, works are to be carried out in such a manner as to ensure
minimal disruption to traffic flow.

B.

Earthworks Controls

i)

The Grantee shall retain suitably qualified persons to prepare an earthworks
management plan detailing the procedures to be put in place to control erosion,
control stormwater and control suspended particulate matter from all disturbed land.
The management plan shall have as its primary objective the minimisation of the
potential for the generation of sediment laden runoff from all construction areas. The
management plan shall address the following aspects of construction works :
1.
2.
3.
4.

Sequencing and programming of all earthworks;
Earthworks procedures to be adopted during construction;
Management and maintenance of all silt control structures; and
Drainage and run-off reticulation from all construction and operational areas
from the port.

The management plan shall be submitted to the Regional Council for their written
approval prior to the commencement of any land disturbance associated with this
consent.
ii)

The Grantee shall ensure that all cut batter faces are revegetated as soon as
practicable after the earthworks have been completed.

ill)

The Grantee shall install all necessary erosion prevention measures at the outfall
structures and along the course of diversion channels which are created during the
course of earthwork activities, and shaH include satisfactory provision for energy
dissipation.

iv)

The Grantee shall ensure that silt retention ponds are provided for as detailed in the management plan. The minimum size of those ponds shall be such that they can retain
runoff from the catchment to which they relate for a s~ hour. two year rerum period
storm for a period of 24 hours or more. All silt control measures shall be in place
before the contributing catchment is disturbed.

v)

The Grantee shall ensure that all diversion channels are kept clear and clean of debris
and in good operating condition at all times so as to ensure th.eir efficient operation.

c.

Site Rehabilitation ·

i)

The Grantee shall retain persons suitably qualified in land rehabilitation and wetland
ecology to prepare a rehabilitation and management plan in accordance with Section
6.8.6 and Figure No 5.9 of the report "Environmental Statement for the Proposed
Expansion of the Port of Picton into Shakespeare Bay - Volume I - Overview". The
rehabilitation plan shall include:
1.

2.
3.
4.

The wetland area at the head of Shakespeare Bay,
The northern area of land and batters adjoining Kaipupu Point Scenic Reserve;
The batters either side of the cutting between. Picton Harbour and Shakespeare
Bay; and
All batters and earthworks associated with the rerouting of Queen Charlotte
Drive.
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The rehabilitation plan shall be submitted to the Regional Council, for approval :n
writing prior to the commencement of construction.

ii)

The estuarine wetland and freshwater seepage in the area in the vicinity of map
reference NZS 260 P27 935 : ·912 shall be protected from future development by
covenant. The covenanted area shall include the salt marsh, the seepage area, the
bank bordering the southern edge of the wetland out to Queen Charlotte Road but
excluding the area now used as a carpark. and a band of dry ground not less than five
metres wide bordering the western side of the wetland. The effect of the covenant
shall be that no development of this area may take place without the consent of the
Regional Council.

iii)

The Grantee shall ensure that the covenanted area defined in Condition ii) above is
fenced in a manner that will prevent stock being able to enter the area.

iv)

Construction certificates shall be prepared by the author(s) of the rehabilitation plan
stating that the works have been executed in accordance with accepted rehabilitation
practices to meet the conditions of this consent.

v)

The Grantee shall carry out all work in accordance with the approved rehabilitation
plans and shall be responsible for ongoing maintenance of the rehabilitated area for
the term of this consent.

vi)

The Grantee shall submit design drawings to the Regional Council for written approval
for a suitable carpark, access tracks and dinghy storage areas adjacent to Queen
Charlotte Drive. Construction of these facilities shall be completed according to these
plans.

'

5.5

Marlborough District Council· Land Use Consent

That pursuant to section 105 of the Resource Management Act 1991 and in accordance \\ith
section 9 of the Act, the Joint Hearing Committee grants a resource consent for a land use
consent for a non.complying activity on Rural 'A' and Industrial 'B' land (Marlborough
Division Section, Marlborough District Plan), to Port Marlborough New Zealand Ltd in _
respect of their application for a port development in Shakespeare Bay.
This consent is subject to the following conditions:
NOTE:

1.

All references in these conditions to the District Council are deemed to be
references to the Marlborough District Council.

2. · All costs associated with meeting these conditions shall be met by the

Grantee - Port Marlborough NZ Ltd.
A.

Re-routing of Queen Charlotte Drive

i)

All works arising from the re-routing of Queen Charlotte Drive shall be designed by
a professional engineer having experience in highway engineering who shall supervise
construction and lodge a written statement with the Marlborough District Council that
all works have been carried out under the direction of, and to the satisfaction of, the
designer. All design drawings shall be lodged with the district engineer of the
Marlborough District Counci1 for approval prior to the exercise of this consent.

ii)

The Grantee shall prepare suitable design drawings and rehabilitation plans covering
all works for the design and construction of lookouts at or about the locations defined
by the following map references:
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Lookout 1 - NZMS 260 P27 914 : 939;
Lookout 2- NZMS 260 P27 913 : 935; and
Lookout 3 - NZMS 260 P27 928 : 935.
Each lookout shall have provision for off-site parking for no less than six vehicles.
Design drawings shall be lodged with the district engineer, Marlborough District
Council, for approval prior to the commencement of construction.
iii)

During construction, works are to be carried out in such a manner as to ensure
minimal disruption to traffic flow.

B.

Noise Control • Port Construction and Operation

i)

All uses and activities shall be so conducted as to ensure that the following noise
levels, as measured at or within any residentially zoned boundary or the notional
boundary of any rural dwelling, shall not exceed the following limits:

6AM -lOPM
Corrected LlO
Corrected L95

55 dB A
45dBA

lOPM- 6AM
45dffA
40dBA

ii)

All measurements shall be taken as near as practical to the boundary of any property
zoned residential or the notional boundary as defined as a point 20 metres from any
rural dwelling or the legal boundary where this is closer to the dwelling.

iii)

All noise measurements shall be measured and assessed in accordance with the
requirements of New Zealand Standard (NZS) 6801 : 1992 - Measurement of Sound
and NZS 6802: 1992- Assessment of Environmental Sound.

iv)

Construction noise emanating from the site shall meet the limits recommended in, and
be measured and assessed in accordance with, New Zealand Standard NZS 6803P:1984
- The Measurement and Assessment of Noise From Construction, Maintenance and
Demolition Work

c.

Earthwork Controls

i)

The Grantee shall retain suitably qualified persops to prepare an earthworks
management plan detailing the procedures to be put in place to control erosion, control
stormwater and control suspended particulate matter from all disturbed land. The
management plan shall have as its primary objective the minimisation of the potential
for the generation of sediment laden runoff from all construction areas. The
management plan shall address the following aspects of const.ruction works :

I.
2.
3.
4.

Sequencing and programming of all earthworks;
Earthworks procedures to be adopted during construction;
Management and maintenance of all silt control structures; and
Drainage and run-off reticulation from aU construction and operational areas
from the pan.

The management plan shaH be submitted to the Marlborough District Council for their
written approval prior to the commencement of any Jand disturbance associated with
this consent.
ii)

The Grantee shall ensure that all· cut batter faces are revegetated as soon as
practicable after the earthworks have been completed.

iii)

The Grantee shall install all necessary erosion prevention measures at the outfall
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structur.es and along the course of diversion channels which are created during the
course of earthwork activities, and shall include satisfactory provision for energy
dissipation.
iv)

v)

The Grantee shall ensure that silt retention ponds are provided for as detailed in the
management plan. The minimum size of those ponds shall be such that they can retain
runoff from the catchment to which they relate for a six hour, two year return period
storm for a period of 24 hours or more. All silt control measures shall be in place
before the contributing catchment is disturbed.
The Grantee shall ensure that all diversion channels are kept clear and clean of debris
and in good operating condition at all times so as to ensure their efficient operation.

D.

Site Rehabilitation

i)

The Grantee shall retain persons suitably qualified in land rehabilitation and wetland
ecology to prepare a rehabilitation and management plan in accordance with Section
6.8.6 and Figure 5.9 of the report "Environmental Statement for the Proposed
Expansion of the Port of Picton into Shakespeare Bay- Volume I- Overview". The·
rehabilitation plan shall include:
1.
2.
3.

4.

The wetland area at the head of Shakespeare Bay;
The northern area of land and batters adjoining Kaipupu Point Scenic Reserve;
The batters either side of the cutting between Picton Harbour and Shakespeare
Bay; and
All batters and earthworks associated with the rerouting of Queen Charlotte
Drive.

The rehabilitation plan shall be submitted to the district planner, Marlborough District
Council, for approval in writing prior to the commencement of construction.
ii)

iii)

The estuarine wetland and freshwater seepage in the area in the vicinity of map
reference NZS 260 P27 935 : 912 shall be protected from future development by
covenant. The covenanted area shall include the salt marsh, the seepage area, the
bank bordering the southern .edge of the wetland out to Queen Charlotte Road but
excluding the area now used as a carpark, and a band of dry ground not less than five
metres wide bordering the western side of the wetland. The effect of the covenant shall
be that no development of this area may take place without the consent of the
Marlborough District Council.
The Grantee shall ensure that the covenanted area defined in Condition ii) above is
fenced in a manner that will prevent stock being able to enter the area.

iv) . Construction certificates shall be prepared by the author(s) of the rehabilitation plan
stating that the works have been executed in accordance with accepted rehabilitation
practices to meet the conditions of this consent.
v)

The Grantee shall carry out aU work in accordance with the approved rehabilitation
plans and shall be responsible for ongoing maintenance of the rehabilitated area for
the term of this consent.

vi)

The Grantee shall submit design drawings to the Marlborough District Council for
written approval for a suitable carpark, access track and dinghy storage area adjacent
to Queen Charlotte Drive. Constructi~n of these facilities shall be completed according
to these plans.

~

APPENDIX "2"

IN THE MATTER

of the Resource
Management Act 1991

AND

IN THE MATTER

of three appeals under
section 120 of the Act
and three requests for
inquiry under section
118(6) of the Act

BETWEEN

NEW ZEALAND RAIL
LIMITED
(Appeal RMA 63/92)

AND

POST MARLBOROUGH NEW
ZEALAND LIMITED
(Appeal RMA 70/92)

AND

THE DIRECTOR GENERAL OF
CONSERVATION
(Appeal RMA 79/92)
Appellants
THE NELSON MARLBOROUGH
REGIONAL COUNCIL
1st Respondent
THE MARLBOROUGH
DISTRICT COUNCIL
2nd Respondent

MINUTE TO PARTIES
1.

On 22 May 1992 I conducted a pre-hearing conference in
respect of these proceedings at Blenheim.in accordance
with a notice issued on 5 May 1992.

2.

At this conference I recorded the following appearances:
( i)

New Zealand Rail Limited - (RMA 63/92)
B H Jenkins as counsel
court Marlborough New Zealand Limited - (RMA 70/92)
Mr P J Radich as counsel
Sea-Tow Limited - Mr P J Radich as counsel
Coal Corporation of New zealand Limited Mr P J Radic~as Counsel

Mr

(ii)
(iii)
(iv)

-2-

Director General of Conservation - (RMA 79/92)
Miss P.N. Rutledge as Counsel
Nelson Marlborough Regional Council (vi)"
Mr R D Crosby with Mr c.s. Fowler as Counsel
(vii) The Marlborough District council Mr R D crosby with Mr c.s. Fowler as counsel
(viii) Nelson Marlborough Area Health Board Mr v Goodwin, Regional Noise Control Officer,
Department of Health
Bay Vista Motel Limited - Mr H Giddy, Director
(ix)
Marlborough Motel Association - Mr H Giddy as Agent
(X)
Minister of Forestry - Mr P Hay, Regional Manager
(Xi)
(xii) Marlborough Forest Owner's Association together with J W Hughes, Windermere Forests
Limited, Marlborough Tree Growers Association and
John McKenzie - Mr P Millon Executive Committee
Member
(xiii) Tasman Forestry Limited - Mr John Fisher, Port
Operations Manager
.
(xiv) J D and P E Bradshaw - Mr J D Bradshaw in person
New Zealand Forest owner's Association (XV)
Mr J D Bradshaw as Agent

(v)

3.

These proceedings arise out of applications by Port
Marlborough New Zealand Limited, (herein after referred to
as "The Port Company"), to the Nelson Marlborough Regional
Council and the Marlborough District Council for all the
necessary resource consents to enable it to develop a deep
water port in Shakespeare Bay, Queen Charlotte Sound. The
proposed development comprises an 8 hectare reclamation
and two berths, one for the export needs of the timber
industry and one to accommodate the exporting of dry bulk
commodities, such as coal and ilmenite sands. The Port
Company proposes constructing the entire reclamation and
the timber export berth at the same time and, the dry bulk
commodities berth as the need arises.

4.

Pursuant to s.ss of the Act five resource consents were
applied for. Four to the Nelson Marlborough Regional
council and one to the Marlborough District council.
These comprise a coastal permit for the reclamation and
the construction of the wharfs and associated facilities;
a coastal permit to discharge stormwater from the
reclamation into Shakespeare Bay; a land use consent for
earthworks and land clearance of the foreshore and land
adjoining the reclamation; a discharge permit to allow the
discharge of contaminants to the air; and a land use
consent for a non-complying activity on land zoned Rural A
and Industrial B in the relevant part of the Marlborough
District Plan.
These applications were the subject of 52 submissions 31
of which were in suQport of the application, eight of
which raise some concerns about ~he proposed development
and the remaining 13 of which were opposed to it.

! '
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6.

Between 2 and 4 March 1992 a joint committee of the Nelson
Marlborough Regional Council and the Marlborough District
Council conducted a hearing into the applications and the
various submissions in support of and in opposition to
them, for the purposes of making recommendations to the
Minister of Conservation in respect of those parts of the
applications requiring restrictive coastal permits and for
the purpose of making decisions in respect of those parts
of the application that are within the jurisdiction of the
two Authorities to determine.

7.

In the result, recommendations were made to refuse a
coastal permit for the dry bulk commodities wharf; to
grant a coastal permit for the reclamation and a timber
export berth, subject to conditions; and to grant a
coastal permit for the discharge of stormwater from the
reclamation, subject to conditions And decisions were made
to grant a discharge permit to the
subject to
conditions; a land use consent for earthworks and land
clearance, subject to conditions; and a land use consent
for a non-complying activity on land zoned Rural A and
Industrial B in the relevant part of the Marlborough
District Plan, subject to conditions. These three appeals
have followed.

arr,

s.

At the pre-hearing conference I received initial advice
from all the parties present concerning their respective
positions, and regarding a substantive hearing of the
appeals. I also made various comments and suggestions and
gave certain directions, which I will record later in this
minute.

9.

For the Port Company which is both an appellant and the
applicant, Mr Radich pointed out that at-the earlier
hearing a large number of issues were raised, - some 20 in
all - and suggested that further consultation might well
lead to better identification of the issues that will
require consideration at a substantive hearing. He also
sought further particulars ot the allegations made in the
notice of appeal lodged by New zealand Rail. I will not
list these matters here because I understand that as part
of the consultation process that is to take place, some of
these matters may be resolved. However I refer.
particularly to Clause 7.3 of the notice of appeal lodged
by New Zealand Rail. I also record here that the Port
company's appeal is confined to one issue, albeit a major
issue, namely the negative recommenciati'on·-made by the
joint committee, regarding the coastal permit for the dry
bulk commodities berth. Mr Radich also suggested that in
the interests of saving time at the substantive hearing
the evidence-in-chief of some wiltnesses miqht-be taken as
read. I expressed concern about adopting this procedure
bearing in mind that in most instances, statements of
evidence-in-chief are amended or added to when the witness
is giving evidence. However I went on to suggest that
there might be the opportunity for the evidence of some
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witnesses to be put in affidavit form and if
cross-examination was not required, the affidavits could
then be taken as read. This is a matter that will have to
be considered again at a later date when the issues are
better defined.
10.

Bay Vista Motel Limited and the Marlborough Motel
Association made submissions in support of the Port
company's applications and wish to repeat those
submissions at the substantive hearing of these
proceedings. Mr Giddy informed me that counsel will
probably be engaged by these parties and it is likely that
one witness will be called.

11.

The Marlborough Forest owners Association also made a
submission in support of the Port Company's applications
and wishes to be heard again in support at the substantive
hearing. It will also want to take an active part in any
consultations that take place in the meantime and
depending on the outcome of these it intends to call
between two and four witnesses.

12.

Tasman Forestry Limited also lodged a submission in
support of the Port Company's applications. It will be
seeking joint representation at the substantive hearing
with the Marlborough Forest Owners Association. It wishes
to call two or th.x:.ee witnesses.

13.

The New Zealand Forest owners Association also wishes to
take an active part in the substantive hearing, but as a
separate party from the other forestry interests just
mentioned which include J D and P E Bradshaw.
M;r .Br_a!1shaw, who is the Chai~an of the Ma.rlborough Forest
owners Association, told me that the New Zealand Forest
owners Association. is likely to engage counsel and present
its own case. It is to confirm this with the Registrar of
the Tribunal within the next month'or so.

14.

The Ministry of Forestry also wi.shes to be represented
independently at the substantive hearing again in support
of the Port Company's applications. It intends to call
one witness.

15.

The Nelson Marlborough Area Health Board is concerned only
with the issue of noise. Mr Goodwin said that it is
likely that this issue will be resolved prior to the
substantive hearing. If it is not then the Board will
want to call evidence on that issue.
No.thing specific was said about Sea-Tow Limited or Coal
Corporation of New Zealand Limited two other parties that
support the Port Company's applications. However I am
assuming for present.. purposes that they will want to be
separately represented. If that_is not the case then
presumably their cases-in support of the applications will
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form part of the Port Company's case. Mr Radich who
entered an appearance on behalf of these two companies at
the pre-hearing conference should arrange for the Tribunal
to be informed in due course.
11.

For the respondents Mr crosby pointed out that by the time
these proceedings come on for the substantive hearing, the
Nelson Marlborough Regional Council will have gone out of
existence and been replaced, by a unitary council which as
I understand it will be in effect the Marlborough District
council. However this should not present any practical
difficulties from the point of view of the future conduct
of these proceedings. Mr crosby said that it is likely
that the respondents will seek to support their
recommendations to the Minister of Conservation and their
decisions by calling three or four witnesses, depending on
what matters are finally in issue. He thought that the
substantive hearing might take two weeks.
He too sought better particulars from New Zealand Rail
Limited, particularly as regards its allegation that the
applications fail to have appropriate regard to the
relevant rules, policies, and objectives of the relevant
District Plan and the relevant Regional Plan. I indicated
at the time that I thought this was a proper request to
make, but again I am assuming for present purposes that
during the consultation period these particulars will be
provided.
Mr Crosby said that the respondents also seek further
particulars in respect of the appeal by the Director
General of conservation. In his notice of appeal the
Director General states that prior to the substantive
hearing he will provide further details of the conditions
sought by him in respect of the matter that tbis appeal
puts in issue, namely the coastal permit to discharge of
stormwater into Shakespeare Bay. Again, I understand that
these particulars will be forthcoming without the need for
a formal order.

18.

For the Director General of Conservation, Miss Rutledge
confirmed that the only matter in issue so far ·as this
appellant is concerned, is the discharge permit just
referred to. She made it clear that this appeal is
brought by the Director General in4.ependently of the
Minister of conservation. This i$ Qecause the discharge
permit is the subject of a positive recommendation to that
Minister sincelt-Is-an activity Proposed for the coastal
marine area. Miss Rutledge went on to say that the
Director General is seeking further information from the
Port Company as to the nature and quality of the proposed
discharge. She said that this appellant has Qeen seeking
this information for some time a.J'ld that the information
pr:ovided at the ea_rlier. l\e.a_ring -before the joint committee
was not adequate. Again, this ili!l a lllatter that may be
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resolved during the consultation period and Miss Rutledge
indicated that if this occurs the Director General's
appeal may well be resolved by consent.
19.

For New Zealand Rail Limited Mr Jenkins agreed with me
that its notice of appeal should be amended to delete Port
Marlborough New Zealand Limited as the third respondent.
The Port Company is of course the applicant. The
respondents are the Nelson Marlborough Regional Council
and the Marlborough District Council. This notice of
appeal (RMA 63/92) is amended accordingly.
Mr Jenkins also agreed as did the other parties present
that all three appeals should be heard together. At this
stage, so far as New Zealand Rail Limited is concerned all
matters are in issue. He went on to say that some of them
may well be resolved by consultation. I then asked Mr
Jenkins it two of the allegations made by this appellant
in its notice of appeal, namely - that the applications
did not include an adequate assessment of the actual or
potential effects of the activities on the environment and
that because the second respondent, as I understand it,
has a 92.2t share in the Port Company it should have
appointed an independent Commissioner to the joint hearing
committee, - are still in issue. As to the first of these
Mr Jenkins said that this appellant is not raising
jurisdictional issues, but simply issues of merit. As to
the second, while not withdrawinq this gro1,1nd at this
stage he accepted that be.c.a.use these appeals are a
complete rehearing it may not be a ground that needs to be
pursued.
sa.ic;l tbat this. appellant proposes callinq
between six and eight witnesses and he considers that the
hearing is likely to take at least two weeks. He asked
that no fixture be made before the end of september 1992.

Mr Jenkin~

20.

on 19 May 1992 New Zealand Rail Limited made an
application pursuant to s.278(2) of the Act for leave to
apply for an order for discovery against the Port
Company. In a letter accompanying this application the
solicitors for New Zealand Rail Limited asked that the
matter be placed before the Planning Judge who would
preside at the pre-hearinq conference in order that it
could be dealt with at that time. Consequently, I had
expec.ted tnat the parties would be ready to argue this
application at the pre-hear~ng conference. However it
became apparent at the conference that New Zealand Rail
Limited hac:l only sho_J:tly before been advised that this
application would be opposed, and Mr Jenkins was not
prepared to a:J;"gue the matter. He advised me that senior
counsel wanted to be heard. For the Port Company Mr
Radich gave me the Siame advice. For these reasons I have
not yet heard and determined this application and it has
been adjourned for hearing at Christchur.c.b on Tuesday
9 June 1992 at 2.15 pni. Counsel have underta.ken to file
written submissions seven days prior to that hearing.
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21.

Since the pre-hearing conference I have had a better
opportunity than I had prior to the conference to consider
the recommendations and decisions arising out of the joint
committee's hearing and the replies to the appeals that
were lodged by the respondents just prior to the
conference. Because this conference is to be resumed as I
will shortly record, I think it would be worthwhile if I
were to set out now some concerns that I have about the
recommendations and the decisions, so that the parties may
consider these before the resumed conference. I will
address these concerns in the order in which the relevant
matters are set out in the recommendations and decisions.
MLB 910350 - COASTAL PERMIT (RECLAMATION AND WHARVES)
I refer to conditions recommended to be attached to the
consent granting a coastal permit for the 8 hectare
reclamation, the 240 metre timber berth and placement of
navigation aids and subsequent use and ~aintenance of the
completed development.
I question the validity and or appropriateness of
conditions A(i), (ii), (iv), (vi), and (vii); conditions
B(iv), (viii), (ix), (xii), (xiii) and (xiv); condition
C(iii); and conditions D(i) and (vi). I comment that
conditions requiring the grantee to prepare other material
for approval by the Regional Council are unlikely to be
acceptable to the Tribunal. I will of course hear
argument on these matters if necessary, but I draw the
attention of the parties to two recent decisions of the
Tribunal; Gordon-Glasst()~d. ~nd_Qthers _and N.T. and J.M.
Phillips -v- central otago District Council Decision
No: c17/91 and B.P. Batchelor and J.D. and s.Y. Gibb -vWaimakariri District Council.. O§.~lsion Nos:" C.i6)9l and
Cl00/91, where simlfar conditions were rejected. I
question too whether as regards condition A(vii) it is
appropriate to require the Port Company to provide an
esplanade reserve, which I assume is to be vested in
either the Minister of conservation or tbe Regional
council and the future responsibility for which would
therefore devolve on them. So far as conditions B(ix) and
(xi) are concerned, these require adherence to·standards
that are not, so far as I am aware, New zealand standards
and therefore not necessarily acceptable in the
New zealand context.
MLB 910351 - COASTAL PERMIT (STORMWATER DISCHARGE)
I again question the validity and/or the appropriateness
of conditions A{i), (ii), (iv) and (v), and condition
B(vii).
MLB 910352 - DISCHARGE PERMIT {DISCHARGE TO THE AIR)
I again question the validity and/or the appropriateness
of conditions (ii), (iii) and (iv).
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MLB 910353 - LAND USE CONSENT (EARTHWORKS AND LAND
CLEARANCE}
I again question the validity and/or the appropriateness
of conditions A(1), (ii} and (iii), which I note relate to
a proposal to reroute a public road.
It seems to me this must raise questions about the
integrity of the relevant plans. I also question the
validity and or appropriateness of conditions B(i), C(i),
(ii), (vi).
Finally, with regard to the land use consent granted by
the Marlborough District Council, I again question the
validity and/or appropriateness of conditions A(i), (ii),
(iii); conditions C(i}, (iv), (v), and most of the
conditions in D.
22.

The parties were agreed at this session of the pre-hearing
conference that it should be adjourned for approximately
six weeks. At the resumed conference, it is anticipated
that the issues will have been clarified, that the other
matters that I have raised will also have been clarified
and addressed and that I will then be in a position to
timetable the substantive hearing. At this stage I can
indicate tentatively that this is likely to be the last
week in septemQer 1992 and the first week in October 1992
at Blenheim.

23.

In the meanttme.this pre-hearing conference stands
adjourned and will be resumed in Christchurch at 11.00 am
on Friday 24 July 1992. If any party wishing to attend
the resumed conference has difficulty with the date, that
party is asked to communica~e with the Registrar at
Christchurch within seven days of receiving this minute.
Otherwise it will ):)e_ass:t.nned that all parties wishing to
be hea.rd at the resumed conference are able to attend and
no further notice will be given.

DATED at CHRISTCHURCH this ~11/ day of June 1992

~J.f_(

) R. Skelton

.lii.anning Judge

APPENDIX"3 "

IN THE MATTER

of the Resource
Management Act 1991

AND

IN THE MATTER

of three appeals under
section 120 of the Act
and three requests for
inquiry under section
118 { 6 ) of the Act

BETWEEN

NEW ZEALAND RAIL
LIMITED
(Appeal RMA 63/92)

AND

POST MARLBOROUGH NEW
ZEALAND LIMITED
(Appeal RMA 70/92)

AND

THE DIRECTOR GENERAL OF
CONSERVATION
(Appeal RMA 79/92)
Appellants

AND

THE NELSON MARLBOROUGH
REGIONAL COUNCIL
1st Respondent

AND

THE MARLBOROUGH
DISTRICT COUNCIL
2nd Respondent

SECOND MINUTE TO PARTIES
1.

On 4 June 1992 I issued· a minute to parties following the
pre-hearing conference held in Blenheim on 12 May 1992.

2.

In Clause 23 of that minute I recorded that the
pre-hearinq conference stands adjourned and is to be.
resumed in Christchurch·on 11.00 am on 24 June 1992. I
regret to say that this date is incorrect, it should read
FRIDAY, 24 JULY 1992. I ask that the parties note the
correction accordingly and repeat that if any party has
any difficulty with that date they should contact the
Registrar within seven days of receipt of this second
minute.
CHRISTCHURCH this 5th day o_f: ~une 19f l:

,

--A~.~~~lton
~d!l(,_
lanning Judge

APPENDIX "4 "

IN THE MATTER

of the Resource
Management Act 1991

AND

IN THE MATTER

of three appeals under
section 120 of the Act
and three requests for
inquiry under section
118(6) of the Act

BETWEEN

NEW ZEALAND RAIL LIMITED
(Appeal No. RMA 63/92)

AND

PORT MARLBOROUGH NEW
ZEALAND LIMITED
(Appeal RMA 70/92)
THE DIRECTOR GENERAL OF
CONSERVATION
(Appeal RMA 79/92)
Appellants
THE NELSON MARLBOROUGH
REGIONAL COUNCIL
1st Respondent
THE MARLBOROUGH
DISTRICT COUNCIL
2nd Respondent

..

THIRD MINUTE'TO PARTIES

1.

on 24 July 1992 I resumed a pre-hearing conference in
respect of these proceedings at Christchurch.
· ·

2.

At this resumed conference, I recorded the following
appearances:
(i)

New Zealand Rail Limited- RMA 63/92,
Kr B H Jenkins as counsel.
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(ii)

Port Marlborough New Zealand Limited - RMA 70/92,
Mr P J Radich as counsel.

(iii)

Sea-Tow Limited,
Mr P J Radich as counsel.

(iv)

coal Corporation of New Zealand Limited,
Mr P J Radich as counsel.

(v)

Director General of Conservation - RMA 79/92,
Mr M T Parker, with Miss P M Rutledge as counsel.

(vi)

Marlborough District Council,
Mr R D Crosby as counsel.

(vii)

Nelson Marlborough Area Health Board,
Mr V Goodwin, Regional Noise Control Officer.

(viii)

Bay Vista Motel Limited,
Mr P J Radich on behalf of Mr H Giddy.

(ix)

Marlborough Motel Association,
Mr P J Radich on behalf of Mr H Giddy as agent.

(X)

Tasman Forestry Limited,
Mr P J Radich on behalf of its counsel.

3.

some of the bodies and persons who had entered appearances
when this pre-hearing conference commenced at Blenheim on
22 May 1992 were not present, but their absence has been
explained in various ways and I am satisfied that they
still have interests in these proceedings that require me
to treat them as active parties. ·

4.

In Clause 9 of my first minute, I recorded that on behalf
ot the Port Company, Mr Radich pointed out that at the
earlier hearinq some 20 issues had been raised and that in
addition the Port Company was seekinq further and better
particulars from New Zealand Rail in respect of its notice
of appeal. Just prior to the resumed con~erencel Mr
Jenkins filed a memorandum in which he lists the issues
that remain in contention and those that do not. Mr
Radich is now satisfied with this response. For future
reference I record in summary that the issues that remain
in contention are as follows:
(a)

public consultation;

(b)

need for the port development;

(c)

alternative sit~s (includinq alternative methods, and
costings of proposal and alt~rnatives);

(d)

impact on the marine resources within Shakespeare Bay;
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(e)

air quality;

{f)

traffic impacts;

(g)

construction and design aspects;

(h)

water quality;

(i)

management plans;

(j)

tourism and effects on recreation.

I also record that so far as New zealand Rail is
concerned, the following matters are no longer in
contention:
(a)

public consultation, (except to the extent mentioned
above, which relate to other matters in that list);

(b)

hydrodynamics of the existing bay and the modified
bay shape;

(c)

social implications of the development;

(d)

cultural issues;

(e)

effect on bird life;

(d)

terrestrial ecology;

(e)

landscape assessment and design;

(f)

noise;

(g)

air quality;

(h)

traffic impacts;

(i)

water quality;

(j)

sewage disposal;

(k)

bark disposal;

(1)

esplanade reserve.

Radich is also satisfied with response that has been
made to the Marlborough District council's request for
further and better particulars of,New Zealand Rail's
appeal. Consequently, from the applicant's point of view
nothing further is required.

Mr
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7.

In Clause 17 of my first minute, I recorded that the
Nelson Marlborough Regional Council was about to go out of
existence. This was confirmed by Mr Crosby and at his
request I was asked to amend the intitulling of all
proceedings, to delete the Nelson Marlborough Regional
council as a respondent, and to show the Marlborough
District Council as the sole respondent. I record now
that the intitulling in all the proceedings is amended
accordingly. It will be noticed that I have done that in
this third minute.
As to the matter of further and better particulars, Mr
Crosby said he too is now satisfied with the response he
has obtained from New Zealand Rail, with one exception.
New Zealand Rail has reserved the right to raise issues
concerning the proposed Marlborough Sounds Maritime
Planning Scheme. Discussion ensued about.that scheme and
the stage.it has reached. It seems that there are still
some outstanding objections and at least one variation to
which there is also an objection. I am too aware that
there are some outstanding appeals, which are also the
subject of pre-hearing conference proceedings. Mr crosby
said that he will advise the respondent, which has the
ongoing responsibility for this proposed scheme, to at
least deal with the objection to the variation, which as I
understand it, affects Shakespeare Bay, so that if there
are any appeals arising in respect of that matter, they
can be dealt with along with these appeals.
Mr Crosby also advised me that the respondent intends to
promote a change to its district plan to provide for the
possible changes in the reading pattern associated with
the development that is the subject of the proceedings.
This is a matter to which I referred in Clause 21 of my
first minute.
When these matters have been attended to, as I indicated
to Mr Crosby I agree that New Zealand Rail should then
file an amended notice of appeal. I think Mr Jenkins
noted this, and I am assuming - at least for present
purposes - that no further direction will be required.
Leave is reserved to apply if necessary.

a.

On behalf of Tasman Forestry Limited, Mr Radich informed
me that this party intends to take a very active part in
these proceedings. It will probably join with the
Marlborough Forest owners Association and will be engaging
separate counsel from Auckland. Mr Radich thought that
Tasman Forestry Limited now intends to call a greater
number of witnesses than initially indicated. In my first
minute, I noted that it may call two or three. I think Mr
Radich indicated that possibly six or seven witnesses will
now be called. Mr Radich also thought that the New
Zealand Forest owners Association may join with these
other two parties.
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9.

In Clause 15 of my first minute I referred to the Nelson
Marlborough Area Health Board and recorded that its only
concern relates to noise. At this resumed conference Mr
Goodwin said that he thought this issue will probably be
resolved. There is a form of consent order being
circulated at present. It is intended that all parties
who wish to take an active part in these proceedings will
sign this document and I advised Mr Goodwin that in due
course it should be tendered to the Tribunal at the
commencement of the substantive proceedings.

10.

In Clause 18 of my first minute I referred to the Director
General of Conservation. It seems now that I was
incorre_ct in recording there that the Director General's
only concern relates to the permit to discharge stormwater
into Shakespeare Bay. Mr Parker reminded me that in terms
of the Director General's notice of appeal there are other
matters in issue relating to some of the other resource
consents.
So far as the discharge permit is concerned, discussions
have taken place between the Director General's department
and the applicant, and the latter is drawing up a
management plan, which it is understood will be available
in mid September. From this plan it is anticipated that
water quality parameters will be settled between these
parties. It is also anticipated at this stage that most
of the other matters put in issue before the Director
General's appeal will be resolved, but discussions are
still taking place in respect of some of these.
Mr Parker also confirmed the understanding I have gained
since issuing the first minute that under the Resource
Management Act 1991 esplanades are a requirement in the
case of reclamations. Consequently-on page 7 of my first
minute concerning esplanade reserves is incorrect.
However, in this case it is intended that the required
reserve area will be less than the maximum provided for by
the Act. While referring to page 7 of my first minute, I
should record that it was also accepted, particularly by
Mr crosby on behalf of the respondent, that there is a
problem about referring to standards that are not New
Zealand standards, and that matter is being attended to.

11.

Discussion then took place about a fixture for the
substantive hearing of these proceedings. I was made
aware that the applicant had been hoping to commence work
in February 1993. However, after some further discussion
about that, it became apparent th~t it would be
impractical for the Tribunal to hear these appeals and
give its decision by that time. In the end, it was
generally agreed by those present that it would be best to
set aside a fixed period of time early next year and to
further adjourn this conference until later this year.
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12.

I have now been able to confer with the Principal Planning
Judge about this matter and I am able to confirm that the
first three weeks of February 1993 have been set aside for
the substantive hearing of these proceedings.

13.

It is agreed that at the substantive hearing each party
will make a short opening address, and call all its
evidence in the usual way. Closing submissions will
follow once all the evidence has been heard and any site
inspections have been undertaken. In this way, if time
becomes a problem, closing submissions could be
re-scheduled for hearing in Christchurch.

14.

I now record that this pre-hearing conference has been
further adjourned and is to be resumed at Blenheim on
Friday 30 October 1992 at 10.30 am.

DATED at CHRISTCHURCH this

777-'1

day of August 1992

1.:·/,.;}

!!t!ldJ!

~ Skelton ~

./Planning Jud9!

IN THE MATTER

APPENDIX "5"
of the Resource
Management Act 1991

AND
IN THE MATTER

of three appeals under
section 120 of the Act
and three requests for
inquiry under section
118(6) of the Act

BETWEEN

NEW ZEALAN.D RAIL LIMITED
(Appeal No: RMA 63/92)

AND

PORT MARLBOROUGH NEW
ZEALAND LIMITED
(Appeal No: RMA 70/92)

AND

THE DIRECTOR GENERAL OF
CONSERVATION
{Appeal No: RMA 79/92)
Appellants

AND

MARLBOROUGH DISTRICT
COUNCIL
Respondent

FOURTH MINUTE TO THE PARTIES
1.

on 30 october 1992 I resumed a pre-hearing conference in
respect of these proceedings at Blenheim.

2.

At this resumed conference, I recorded the following
appearances:

(i)
(ii)

New Zealand Rail Limited - RMA 63/92 Mr B.H. Jenkins as
counsel
Port Marlborough New Zealand Limited - RMA 70/92
Mr P.J. Radich as counsel
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(iii)
(iv)

Sea-Tow Limited - Mr P.J. Radich as counsel
Coal Corporation of New Zealand Limited - Mr P.J. Radich
as counsel
(v)
Director-General of Conservation - RMA 79/92 - Mr M.T.
Parker with Miss P.M. Rutledge as counsel
Marlborough District Council - Mr R.D. crosby as counsel
(vi)
(vii) Bay Vista Motel Limited - Mr P.J. Radich on behalf of
Mr H. Geddie
(viii) Marlborough Motel Association - Mr P.J. Radich on behalf
of Mr H. Geddie as agent
(ix)
Tasman Forestry Limited - Mr P.J. Radich as counsel
(x)
Ministry of Forestry (Nelson Office) - Mr J.C.H. Perry,
Senior Sector Analyst
3.

On 7 August 1992 I issued a Third Minute to Parties
following a resumption of this conference at Christchurch
on 24 July 1992. In paragraph 7 of that Minute I recorded
that the Nelson Marlborough Regional Council was about to
go out of existence and that the intitulling in these
proceedings had been amended accordingly. However, in
fact the intitulling was not amended. In this Fourth
Minute this has been done and all parties should now adopt
the intitu11ing of this Fourth Minute.

4.

In paragraphs 4 and 5 of the Third Minute I summarised the
issues that remain in contention, particularly between the
Port Company and New Zealand Rail, and those that are no
longer in contention. In paragraph 5 I listed Air
Quality, Traffic Impacts and Water Quali~y as though they
were no longer in issue. In a memorandum filed by Mr
Jenkins on 14 August 1992, he drew my attention, quite
correctly, to the fact that these three issues are, in
certain respects, still in contention so far as New
Zealand Rail is concerned. To that extent, paragraph 5 of
'
the Third Minute is incorrect, and is now to be read as
being amended in the.following way:
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(g) Air Quality - except as to operational air quality in
relation to dust only. Air quality during construction is
not in contention.
(h) Traffic Impacts - except in relation to the Port
operations. construction period impacts are not in
contention.
(i) Water Quality - except as to construction period
affects, operation affects, and ballast water discharge
and stock-pile runoff. TBTs are not in contention.
5.

In paragraph 7 of my Third Minute, I recorded Mr Crosby as
advising me that the Respondent intended to promote a
change to its district plan to provide for changes in the
reading pattern associated with the Port Company's
proposed development. In a memorandum filed on 21 August
1992, Mr Crosby reminded me that at the resumed conference
he had in fact advised me that it would be the Port
Company that would be seeking the appropriate change to
the district plan, and to that extent my Third Minute is
again incorrect.
At the resumed conference in Blenheim, Mr Crosby confirmed
that this is the case, as did Mr Radich for the Port
Company. Mr Crosby went on to advise that the Port
Company has applied for the appropriate change to the
district plan under the Resource Manaqem~nt Act 1991.
This has been publicly notified and objections close on
16 November 1992. The Respondent is mindful of the need
to hear and determine any objections as soon as possible
thereafter, to ensure that if there are any appeals they
will be ready to be heard at the same time as the present
appeals, that is to say in February 1993.

4
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6.

Mr Parker, counsel for the Director-General of
conservation, advised that there are six outstanding
matters relating to the Director-General's appeal and the
present position is as follows:
(i}

Esplanade Reserve - agreement in principle has been
reached with the Port Company.
(ii)Pedestrian access to Kaipupu Reserve - appropriate
access has been identified by the Department, but no
consent has been forthcoming from the Port Company.
(iii}Bond to ensure completion of works and site
restoration - agreement has been reached on the
matters to be included in a bond. The Port Company
has not assessed the likely costs of the work to be
covered by such a bond.
(iv) Reserves on western side of Shakespeare Bay - the
Port company has agreed to provide a covenant under
the Reserves Act 1977. There has been no agreement
on the boundary of the land affected by such a
covenant.
(v) Wetland rehabilitation - agreement has been reached
with the Port Company. It is intended to provide a
covenant under the Reserves Act 1977.
(vi) Water Discharge Permit - the Department has yet to
receive the Port Company's storm water management
plan which it anticipates will be available on or
about 27 November 1992. When this is received,
steps can be taken to establish water qua~ity
parameters with a view to resolvinq this issue.

Mr Parker confirmed that, at this stage, the

Director-General's appeal will still require a hearing.
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7.

In paragraph 14 of my First Minute dated 4 June 1992, I
recorded that the Ministry of Forestry wished to be
represented independently at the substantive hearing in
support of the Port Company's applications and that it
intended to call one witness. At this resumed conference,
Mr Perry confirmed this position.

a.

For the Port Company, Mr Radich advised that some parties
who had earlier entered separate appearances with a view
to being separately represented at the substantive
hearing, had now decided that they do not wish to be
separate parties. They have agreed to make witnesses
available to be called by the Port Company in support of
its case. These are Sea-Tow Limited, Tasman Forestry
Limited, The Marlborough Forest Owners Association, The
New zealand Forest Owners Association, Bay Vista Motel
Limited and the Marlborough Motel Association. It is
possible, but this has yet to be confirmed, that coal
corporation of New Zealand Limited will also come into
this category.
Having regard to the foregoing, Mr Radich then advised me
that it is the Port Company's intention to call some 20
witnesses. Mr Radich also confirmed that with the
amendments made to clause 5 of my Third Minute, the issues
remain the same as recorded in that Minute and that so far
as the Port Company is concerned, these proceedings will
have to go to a substantive hearing and •it will be ready
to proceed in February accordingly.

9.

Mr Radich also addressed certain issues relating to
discovery. By an interlocutory decision issued on 24 July
1992, I made an order against the Port Company requiring
it to file an Affidavit of Documents within 21 days of the
order. I also reserved leave for that time to be
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extended. The Port Company's Affidavit of Documents was
filed on 30 October 1992, and with the consent of New
Zealand Rail, the applicant for that order, the time for
filing that affidavit was extended to that date.
The affidavit by Graham Stanley Boon, the Port Company's
Development Engineer, was sworn at Blenheim on
28 October 1992. It is a lengthy document and towards the
end of it Mr Boon advises that there has been full
inspection by New Zealand Rail, with the exception of a
relatively small number of documents that the Port company
claims are commercially sensitive. It is intended by both
Mr Radich and Mr Jenkins that proposals.for dealing with
this particular class of documents will be put before me
in the form of a memorandum.
Also on 30 October 1992, the Port Company filed an
application for an Order for Discovery against New Zealand
Rail, together with an affidavit by Mr Boon in support. I
am not required to determine this application at present.
Again, both Mr Radich and Mr Jenkins advised me that it is
hoped that agreement will be reached. This too is
expected to be confirmed in a memorandum within the next
fourteen days.
I did point out to them however, that even if agreement is
reached, for the purposes of the future conduct of these
proceedings I thought it would be desirable if .not
necessary that a formal order be made and that an
Affidavit of Documents should be completed and filed.
10.

Still on the matter of discovery, Mr Crosby for the
Respondent advised that the order made on 27 July 1992 has
still not been fully complied with by the Respondent,
although schedules of documents have been prepared.
Discussions are still taking place with New zealand Rail.

7

He inquired whether I require an Affidavit of Documents as
the order stipulates, and I confirmed that I do. Mr
crosby then undertook to have the Respondent's Affidavit
of Documents filed by 13 November 1992, and in accordance
with the leave reserved in my interlocutory decision I
extended the time to that date, accordingly.
11.

Mr Crosby then addressed me on the matter of the maritime
planning scheme - a matter that was raised at an earlier
session of this pre-hearing conference at the end of
July. He advised that on 1 October 1992 the Marlborough
District council resolved to withdraw variation no. 3 to
the proposed maritime planning scheme, with the result
that by the time these proceedings come on for hearing
that scheme will still be in an incomplete state with many
objections outstanding. However, having regard to its new
role under the Resource Management Act 1991 and now that
it is a unitary council, the Respondent has decided to
concentrate its efforts and its resources on preparing a
regional coastal plan which, within the next year or so,
will supersede the proposed maritime planning scheme. So
far as these proceedings are concerned, it seems that
there is nothing more that can be done about that and the
Tribunal will simply have to give such weight to the
proposed maritime planning scheme as it thinks fit in the
light of the evidence it hears and the submissions it
receives at the substantive hearing.

12.

For New Zealand Rail, Mr Jenkins ra~sed a question about
exchanging briefs of evidence. This matter was discussed
at some length, but in the end I acceded to Mr Radich's
suggestion that it be left over for further discussion
between the parties with leave reserved for any party to
apply for directions if necessary. I also took the
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precaution of drawing counsels attention to the provisions
of the Tribunal's recently revised Practice Notes on the
subject of evidence - see 1 NZRMA 292. I express the hope
that the parties will be able to resolve this matter for
themselves, either by agreement or in accordance with the
requirements of the Practice Notes, but if directions are
required then I confirm that leave is reserved,
accordingly.
13.

Mr Jenkins confirmed Mr Radich's advice that by February
1993 these proceedings will, in all respects, be ready for
hearing and that a hearing will definitely be required.

14.

I then confirmed with the parties present that the dates
that the Tribunal has set aside for the substantive
hearing, namely the first 3 weeks in February 1993, are
satisfactory and it was agreed that the hearing should
commence at Blenheim on 1 February 1993 at 10:30 a.m.
Arrangements are being made to use the Marlborough
District Council's Parker Street building as the venue for
this hearing. When final arrangements have been made in
this regard, the Registrar will issue the appropriate
notice of hearing, accordingly.

15.

No party wishing to raise any other matters, I then
concluded this pre-hearing conference.

DATED at CHRISTCHURCH this

// rH

day of November 1992

I
/;

.
/

jl

/{,;2/;/;wil'-.... r
.R. Skelton
Judge

~
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Appendix "6"

WITNESSES

1.

Port Marlborough Limited
Brian Fitzpatrick
Graeme Stanley Boon
Murray Ian Turbitt
John Henderson McKenzie
Douglas Craig Robertson
Patrick Hauiti Bleriot Aldwell
John Sydney Fisher
Leslie John Bradman Dickson
Richard James Osborne
Pat Ganley
William Llewellyn
lain Simpson Mcintosh
Bernard Francis Whitham
Kenneth Herbert Crean
Aneurin J effiey Davies
Albert John Smith
Mervyn Thomas Jones
Paul Cameron Kennedy
Gavin Craig Lister
Gavin Charles Archer
Keith Herbert Gillespie
Rodney David Witte
Ruth Miriam Bartlett
James Robert Pare Clarke

2.

Coal Corporation of New Zealand Limited
Colin Thomas Carson
Edward Paul Miller
Gregory Borichevsky

3.

Minister of Forests
John Charles Holmes Perry
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4.

Marlborough District Council
Neil Alexander Morris
Rodney David Roberts
Linda Jane Moffatt

5.

New Zealand Rail Limited
Adam Gullen

Stephen Sanford Strand
David Ross Mcinnes
Brian Frank Walters
Ian Duncan McPherson
Peter John Cunningham
David William Collins
Ronald Richard Allan

Appendix "7"

EXIDBIT~

Port Marlborough Limited

A

Environmental Statement : Volwnes I, IT and ill

B

Photographs 1 to 18 in folder

c

Earthworks Management Plan

D

Air Quality Management Plan

E

Shoreline Monitoring Programme

F

Associated Stevedores Stowage Plan

G

Proposed Landscape Concept

K

Construction Costs Comparisons

Marlborough District Council
H

Marlborough District Council's Commissioner's decision on
designation relating to Queen Charlotte Drive realignment.

I

Plan ofLandfill Site

J

Mooring Relocation Plan

New Zealand Rail Limited
1

Cost Breakdown for Shakespeare Bay

2

Comparison of Costs for Shakespeare Bay

3

Land Ownership Plan

APPENDIX "8"

IN TRE MATTER
!

of the Resource
Management Act 1991

AND
IN THE MATTER

of three appeals under
section 120 of the Act
and three requests for
inquiry under sec~ion
118(6} of the Act

BETWEEN

NEW ZEALAND RAIL LIMITED

:

(Appeal No: RMA 63/92)
AND

THE DIRECTOR GENERAL OF
CONSERVATION
(Appeal No: RMA 79/92)
Appellants
MARLBOROUGH DISTRICT
COUNCIL

AND

Respondent

FIFTH MINUTE TO PARTIES
l.

On 18 February 1993 these proceedings were adjourned sine
die with leave reserved to any party to have them brought
on at 15 working days notice. The Tribunal recorded that
in the meantime subject to the matter of the Queen

.
.

2

Charlotte Drive designation being satisfactorily
resolved, it would proceed to give consideration to its
decision on the appeals and to its report on the
inquiries to the Minister of Conservation. The Tribunal
also recorded that at an appropriate time it would advise
the parties by Minute of its intention to conclude this
hearing
.
. for the purposes of giving its decision and
rendering its report.
2.

The Tribunal now advises the parties that it has
concluded its deliberations and is ready to issue its
decision and its report to the Minister of conservation.

3.

The Registrar has advised the Tribunal that there have
been no appeals relating to the Queen Charlotte Drive
designation, and the Tribunal knows of no other reason
why the hearing of these proceedings should not now be
concluded. However, if any party wishes to have the
hearing resumed that party should notify the Registrar
within five working days of receipt of this Minute.

4.

In the absence of any request to have it resumed, at the
expiration of those five working days the hearing of
these proceedings will be regarded as being at an end,
and the Tribunal will proceed t~.issue its decision and
its report to the Minister of Conservation.

DATED at CHRISTCHURCH this

2 gT1-f •

day of

May

1993.

;}!it~/~'-~

.

P.·R. Skelton
?lanning Judge
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DRAFT OF SUGGESTED AMENDED CONDIDONS

Note: Conditions that have been shaded are those where amendments have been suggested.
1.

Coastal Permit (Reclamation and Wharves)

Consent for this coastal permit should be made subject to the following conditions:
NOTE:

A.

1.

All references in these conditions to the Council are deemed to be
references to the Marlborough District Council.

2.

The construction of wharf structures will require consent via the Building
Act 1992.

3.

All costs associated with meeting these conditions shall be met by the
Grantee- Port Marlborough New Zealand Limited.

Reclamation and Wharf Structure

iii)

The Grantee shall. prior to the commencement of reclamation works, notifY in writing to
the Council the date of such works commencing.

v)

The seaward face of the reclamation bond wall, from the southern end of the timber wharf
to the point where the southern end of the reclamation meets the natural shoreline of
Shakespeare Bay, shall have a gradient not steeper than 2:1 (ie. 2 metres horizontally for
each 1 metre of vertical height).

13
.extent required to meet all direct and indirect costs
·ciratio.n works.
· · ·· ··· ·
·· · · · · · ·
~i':":':;t:t.;;;t:'t''i·'';<:t::.:·:

viii)

B.

The Grantee shall seal the ground surface of all storage areas on the reclamation in such a
manner that all runoff and leachate from those areas is collected and appropriately treated
(as set out elsewhere in these conditions) rather than being allowed to percolate into or
through the reclamation.
Monitoring

i)

The Grantee shall measure non·filterable residue in a w~ter sample collected one metre
above the seafloor at each of three locations along the seaward foot of the reclamation
bund wall. One of these locations shall be adjacent to current works associated with filling
ofthe reclamation (when any are occurring) and each location shall be at least 100 metres
from the next.

ii)

The Grantee shall measure Secchi depth at, and non-filterable residue in a depth integrated
water sample collected from, each of three locations being 50 metres seaward of the
locations described in Condition i) above.

iii)

The Grantee shall measure Secchi depth and non-filterable residue at three points in
Shakespeare Bay, each being at least 150 metres from any Port Marlborough New Zealand
Limited stormwater discharge and at least 30 metres from
, any water's edge.

v)

14
The mean concentration of non-filterable residue measured at the locations specified in
Condition i) above shall not exceed the mean concentration of non-filterable residue
measured in the three samples collected on the same day from the locations specified in
Condition iii) above by more than 150 grammes per cubic metre in addition to any natural
differences detected during any pre-construction monitoring.

vi)

The mean concentration of non-filterable residue measured at the locations specified in
Condition ii) above shall not exceed the mean concentration of non-filterable residue
measured in the three samples collected on the same day from the locations specified in
Condition iii) above by more than 50 granunes per cubic metre in addition to any natural
differences detected during any pre-construction monitoring.

vii)

The mean Secchi depth measured at the locations specified in Condition ii) above shall not
be more than 50% less than the mean Secchi depth measured on the same day at the three
locations specified in Condition iii) above in addition to any natural differences detected
during any pre-construction monitoring.

ix)

The mean concentration of ammonia or hydrogen sulphide measured at each of the
locations specified in Condition ii) above shall not exceed USEP A marine chronic water
quality criteria, or if it does, then the concentration must be no more than 20% higher than
the mean concentration measured on the same day at the three locations specified in
Condition iii) above in addition to any natural differences detected during any preconstruction monitoring.

x)

The mean concentration of dissolved oxygen measured at the locations specified in
Condition ii) above shall exceed 80% of the saturation concentration or if it does not, then
the dissolved oxygen level (expressed as percentage saturation) shall not be more than 10%
lower than the mean dissolved oxygen percentage saturation measured on the same day at
the three locations specified in Condition iii) above in addition to any natural differences
detected during any pre-construction monitoring.

xi)

The mean pH measured at the locations specified in Condition ii) above shall be within the
range of6.5- 8.5, or ifit is beyond this range, it shall not be more than 0.5 pH units more
extreme (i.e. further from pH 7) than the mean value measured on the same day at the
three locations specified in Condition iii) above in addition to any natural differences
detected during any pre-construction monitoring.
·
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C.

i)

i) !•

Navigation and Safety
The Grantee shall install all navigation lights and beacons as required by the Ministry of
Transport in tenns of section 201 ofthe Harbours Act 1950.

·~~

iii)

The Grantee shall ensure that for all foreign vessels requiring pilotage when travelling to
port facilities in Shakespeare Bay, a pilot is taken on at the limit defined by a straight line
drawn in a 3030 direction from High Water Mark at Paparoa Point on Arapawa Island to
High Water Mark on the opposite shore of the mainland.

iv)

The Grantee shall require that foreign vessels anchoring in the anchorage area near the
entrance to Queen Charlotte Sound do so as far north as is practicable ·in the
circumstances.

D.

Port Operations

i)

The Grantee shall ensure that all vessels using the port facilities in Shakespeare Bay
comply with the Voluntary Controls on the Discharge of Overseas Ballast Within New
Zealand (effective 16 March 1992), and that no vessel using the port facilities in
Shakespeare Bay whose ballast water is obtained from foreign coastal waters shall
discharge that ballast water into the waters of the Marlborough Sounds Maritime Planning
Area (as gazetted by an Order in Council on 18th of August 1980 and shown on plan MD
16015 deposited with the Ministry ofTransport in Wellington).

ii)

The Grantee shall record for each such vessel to which condition D.i) is relevant the vessel
name, captain's name, vessel owner, last port of call, whether ballast water is on board the
vesse~ the location and date at/on which any ballast water was taken on board, and shall
retain such records in a manner suitable for inspection as required by the Council.

iii)

The Grantee shall not allow any commercial vessel visiting the port facilities in
Shakespeare Bay to discharge sewage into the waters of Q~een Charlotte Sound.

iv)

The Grantee will ensure that all shore-based ablution and kitchen facilities constructed as
part of the new port facilities in Shakespeare Bay are connected to the Picton sewerage
·
system.

v)

The Grantee shall provide receptacles for waste oil resulting from maintenance activities
generated from the Shakespeare Bay port development.

ii!f~·i-1181~1!-JM
vii)

No bulk fuel other than that used fo~ refuelling tugs shill be handled in Shakespeare Bay.

viii)

Maintenance of vessels using port facilities in Shakespeare Bay shall not result in the loss
of antifouling paint scrapings, new antifouling paints or deck washings from vessels, into
the waters of Shakespeare Bay.
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ix)

The Grantee shall ensure that debarking of logs is not carried out at port facilities in
Shakespeare Bay.

2.

Coastal Permit (Stormwater Discharge)

Consent for this coastal permit should be made subject to the following conditions:
NOTE:

1.

AJI references in these conditions to the Council are deemed to be
references to the Marlborough District Council.

2.

All costs associated with meedng these conditions shall be met by the
Grantee ~ Port Marlborough New Zealand Limited.
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be detennined in the discharge, where the concentration shall not exceed 0.01 m·l
multiplied by the dilution factor, on 95% of the monitoring occasions: .:.
3) The Protection of Marine Life from the Toxicitj'ofContaminarits::;} · ' ·
The concentratio~ of trace elements at the edge of the mixii1g
be
increased above Uruted States EnVironmeritai Protection Agency '(US~A) chrome
. marine water qualit}"'criteria for the' protectior{ofmannelife:
'' ... ·:, .· :,•·:(\··.;:. :: ..

'ione'"'shaiF not

4}"'. The Protection oftli~:qualitY:ofMarine ·
· :The quality of the
. ,"''not cause· marine 'S'etffood oiitside' the ..,.,,,.,..,,.,.".•''·•·•M;e;.•:,
... ' consumptioit·= ,..· .·.

stormwater.discharge ·
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conditions which are judged by the District Council in consultation with the Department
of ConselVation to be of significance to the Shakespeare Bay marine environment.
ii).

.The Graritee. shall monitor the water ·ctar,icy by measuring the suspended sOlids and turbidity
ofthe storinwater as provided for in Condition Bi) and measure chariges·m··s·ecdu depth as
follows. · · · ··· · ·
· ·· ·· ·· · · ······ · ·· · · · ·
·
· · ··· ···· · ·
:.~·.

•

Measurement ofSecchi depthwillbe m·ade at the edge of the m.ixirigz(>tie.
The location of the

.::;.::.::side of' the ifn··,CTT"'""
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•

All biota identified and enumerated .
.• ,A·baseline survey to :re·undei1aken on at '·least ·qne:occ~sion prior to port
··.:::<.~.~9~struction ·starting:...
.··········--=;;:/:~t.::: :f::· ·-:=
.• ·.:;~: .•• ·
•

..
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vii)

The Grantee shall provide an

a:rinuru monitoring report to the Marlborough District Cot.lnCil

and the Department. of. ConservatioiL:.The report would ·presen~

and interfoiet. ~~ .reslilt~ of

. a!lfilonitoring carried out (itirmg t~e preVioUs year,; . .. · . . ; .•.. :. ·•·• • · ··' :: :•:.'\':'Jf::;:;rr :·: . /:.·

3.

Discharge Permit (Discharge to the Air)

This consent is subject to the following conditions:
NOTE:

1.

All references in these conditions to the Council are deemed to be
references to the Marlborough District Council.

2.

All costs associated with meeting these conditions shall be met by the
Grantee - Port Marlborough New Zealand Limited.

i):·;:.;::,~;,~;,,~;rr;;;rff§:~<i.r1mt~~;. $.tl.wi::99mPtY::wim1H~I!tr:~~tiYlM.~:sm~;~:!?Jtiiti£6~;;r.q~jhiJl~B~~ilr~t1
4.

Land Use Consents

That pursuant to section lOS of the Resource Management Act 1991 and in accordance with
section 9 of the Act, the Council grants a resource consent for earthworks and land clearance,
and for a non-complying activity on Rural ";\" and Indl!strial "B" landing activity on Rural
Section, Marlborough District Plan), to Port Marlborough New Zealand Limited in respect
of their application for a port development in Shakespeare Bay.
This consent is subject to the following conditions:
NOTE:

1.

All references in these conditions to the Council are deemed to be
references to the Marlborough District Council.

2.

All costs associated with meeting these conditions shall be met by the
Grantee - Port Marlborough New Zealand Limited.

Earthworks Controls and Site Rehabilitation
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Noise Control -Port Construction and Operation

22

ii)

.Sound levels shall be measurcifand aSsessed in accordance Witii'ih~' proViSions of New
. Zealaria Standard NZS 680l:l99t:·:;;: "Measurement of Sound~}and ..NZs'"'•()go2:i99l .•
:: "" ;;·ses·sment ofEnviro:.nmental Soun_d_". -.·~:.••.·'•·.:···
· ...._,, ..-.:·.:.':.:••:·.:,,.,;.:.:''\'::\'::::;~;::·:,:.:
·'
:.:::::_:·_:.:.:::~:~:.:::.:::. ~::::::S::: :::·: ...::.:.::::; :::::.~::; :.:.: . ..:.
..t"\..:)

.._. :: _:_:: ;:·: };-:.

.

·at which mo,nit4:>rirt2

'tiie' duration of any mc)hltorlrig'fe&iijles and the parameters \vbich ar~ .

.
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