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PART 1: EXECUTIVE SUMMARY
[1]

The application for the Nola Estate is a referred project listed in Schedule
12 to the COVID-19 Recovery (Fast Track Consenting) Referred
Projects Order 2020.

[2]

CPM 2019 Limited (the Applicant), applied for consents for an Integrated
Residential Development (IRD), small commercial centre and
subdivision at Nola Estate in Glen Eden, West Auckland (Application).

[3]

The Application involved a number of activities or reasons for consent
under the Auckland Unitary Plan: Operative in Part (AUP), some in
dispute. The Panel bundled the Application and applied an overall noncomplying activity status.

[4]

The Panel considered the Application within the dual-purpose framework
of the COVID-19 Recovery (Fast-Track Consenting) Act 2020 (FTA) and
the Resource Management Act 1991 (RMA).

[5]

The Panel considered all of the information provided by the Applicant and
the persons invited to comment in making its decision. The Panel also
took into account the legal and planning advice it received from advisors
the Environmental Protection Authority (EPA) commissioned.

[6]

For the reasons set out in the sections that follow the Panel grants
consent to the Project subject to the conditions contained in Appendix 5.

[7]

Pursuant to cl.37(7) of FTA the consents granted in this decision will lapse
within 2 years from the date they commence unless given effect to prior.1

PART 2: INTRODUCTION AND PROCEDURE
2.1 INTRODUCTION TO PROJECT
[8]

The Applicant seeks consent for an IRD, subdivision and small
commercial centre on Nola Estate in Glen Eden, West Auckland.

[9]

The Site is approximately 4.3 hectares and comprises 17 separate land
titles owned by the Applicant.2 The Site is bounded by West Coast Road
to the north and Glengarry Road to the west. There is existing residential
development to the east, west and north-west of the Site. Parrs Park is
located on the opposite side of West Coast Road to the north and northeast of the Site. A former paper road recently sold by Panuku but
presently undeveloped adjoins the full length of the southern boundary.3

1
2
3

As per cl.37(8), (9) of Schedule 6 to FTA.
Assessment of Environmental Effects (AEE) July 2021, Appendix 9.
The Applicant’s urban design expert, Ian Munro, advised the Panel that the new property
owner is likely to shortly seek consent to develop the property potentially for a row of
residential houses. We address this further in Part 6 below.

3

Figure 1: Site location4

[10]

The Site and surrounding area (with the exception of Parrs Park) is zoned
Residential Single House Zone (SHZ) under the AUP.

Figure 2: AUP zoning

[11]

4

The Site is located approximately 2 kilometres (kms) from the Glen Eden
town centre.

AEE July 2021, Appendix 5, Figure 1.
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Original proposal
[12]

The proposed development as originally submitted to us included the
following key features:
(a)

246 residential terraced units (148 of which are KiwiBuild
affordable homes) comprising a mix of two, three and four
bedroom dwellings within two or three storeys;

(b)

3x 100m2 single storey retail outlets (one of which was envisaged
to be a green-grocer);5

(c)

100m2 single storey café;

(d)

100m2 single storey multi-purpose community centre; and

(e)

2,849m2 privately owned recreation reserve areas including
passive recreation and landscape reserve areas, a community
orchard (151m2), and a main reserve area (approx. 1,700m2)
comprising a junior play area, shaded seating, barbeque,
gathering areas, a multi-use games area and open lawns.

Revised proposal
[13]

In response to the comments received and the further information
requests from the Panel, the Applicant elected to amend its proposal. The
revised proposal now comprises:6
(a)

236 residential terraced units (98 of which are KiwiBuild
affordable homes) comprising a mix of two, three and four
bedroom dwellings using a mix of typologies including duplex and
triplex units7 with internal storage areas;

(b)

504 bike parks comprising two covered bicycle parks per unit
(472) plus 32 visitor bike parks with electricity outlets for recharging;

(c)

single storey commercial units comprising:

(d)

5
6
7

8

(i)

up to five individual tenancies (one of which will be a
50m2 laundromat) each with a minimum size of 50m2
and a maximum size of 100m2 and a total commercial
gross floor area (GFA) of 320m2 (excluding the café);8

(ii)

a 100m2 café with outdoor seating;

80m2 communal storage area;

AEE March 2021, at p.45.
AEE July 2021, pp.7, 13 and 55.
Two single storey units, O07 and T09 were introduced as part of changes presented on 29
August 2021.
The Panel understands that uses for the other commerial units have not yet been determined.

5

(e)

303 carparking spaces, 242 for private residential use (with all
KiwiBuild units being allocated a carpark), 45 on-street public
parking, four additional visitor carparks, and 12 for the
commercial node;

(f)

a network of new public roads (three local roads) with footpaths
on both sides, private laneways, and pedestrian accessways
within the Site and a 3m wide shared path along the Glengarry
Road frontage of the Site;

(g)

2,284m2 of reserve areas comprising:9

(h)

(i)

a passive landscaped area of 280m2 adjacent to West
Coast Road which includes communal bike storage (Lot
501);

(ii)

a passive recreation reserve of 285m2 to the east of
Block M (Lot 502) which includes communal bike
storage;

(iii)

a passive recreation reserve of 545m2 (Lot 503) running
from Glengarry Road to the other reserve areas;

(iv)

the main internal reserve of 1,588m2 (Lot 504) which
accommodates a preschool junior play area, shaded
seating, barbeque and gathering areas and a multi-use
games area and open lawn; and

(v)

a community orchard of 151m2 (Lot 505) located across
from the main reserve area which also includes bike
storage; and

A residents incorporated society (Incorporated Society) to own
and manage the Communal Lots and any associated communal
infrastructure.

(together, the Proposal).

9

AEE July 2021, p.54.
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Figure 3: Proposed masterplan with 236 dwellings (Rev C 27 August 2021)

[14]

The development is proposed to proceed in five stages, with Stage 1
comprising housing, most of the recreational areas and most of the roads;
and Stages 2 – 5 comprising mostly housing but also the balance of the
recreational areas and the balance of the roading network and
commercial node.

[15]

The Applicant intends to complete “all works and titles within the
prescribed lapse date of two years”,10 but seeks a delayed
commencement date for Stages 4 and 5 (SUB-D and SUB-E) to enable it
to complete bulk earthworks first. We discuss this issue further in our
conditions section (Part 8) but observe here that we have no ability under
the FTA to set a later commencement date (cl.37(9)).

Reasons for consent
[16]

10
11

The Application includes the following activities which require consent:11

AEE July 2021, pp.36 and 70.
AEE July 2021, pp.59, and 83-84, but amended to remove the earthworks and contamination
activities, to include the discretionary activity rule relating to rear access lots, to reflect
subsequent amendments to the Application and to reorder to follow the numbering of the AUP.
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Activity
Stormwater discharges from greater than
5,000m2 of roads which comply with.
Signage for the various commercial
activities as “Comprehensive Development
Signage”.
New vehicle crossing to a vehicle access
restriction road (West Coast Road is shown
as an arterial road in GIS) – standard
E27.6.4.1(3)(c).
Proposed vehicle crossing for commercial
carparking located within 10m from the
intersection of Roads 1 and 2 – standard
E27.6.4.1(3)(a).
Number of parking spaces not complying
with Standard E27.6.2.4 (T46) requiring one
park per dwelling. There is a temporary five
car park shortfall reducing to a four car park
shortfall on completion of the development.
A loading bay is required for the residential
development which has more than 5,000m2
GFA and none is provided, not complying
with Standard E27.6.2.7.
Traffic generation from more than 100 new
dwellings does not comply with Standard
E27.6.1.
Reverse manoeuvring onto COAL’s serving
more than four lots does not comply with
Standard E27.6.3.4.
Diverting the entry or exit point, piping or
reducing the capacity of any part of an
overland flow path.
More than 10 rear access lots served by a
single commonly owned access lot as per
E38.8.1.2
Subdivision in accordance with an approved
land use consent complying with Standard
E38.8.2.2.
Integrated Residential Development in the
SHZ.
New buildings.

Resource Consent
E8.4.1(A5) Restricted Discretionary
Activity
E23.4.2(A53) Restricted Discretionary
Activity

More than one dwelling on a site in the
SHZ5.12
Café with 100m2 GFA.

H3.4(A6) Non-complying Activity

Up to five commercial units each between
50m2 and 100m2 GFA and no greater than
320m2 GFA in total.

H3.4.1(A1) Non-complying Activity

E27.4.1(A5) Restricted Discretionary
Activity

E27.4.1(A2) Restricted Discretionary
Activity

E27.4.1(A2) Restricted Discretionary
Activity

E27.4.1(A2) Restricted Discretionary
Activity
E27.4.1(A2) Restricted Discretionary
Activity
E36.4.1(A41) Restricted Discretionary
Activity
E38.4.1(A31) Discretionary Activity

E38.4.2(A14) Restricted Discretionary
Activity
H3.4(A9) Discretionary Activity
H3.4(A36) Discretionary Activity

H3.4.1(A16) Discretionary Activity

Table 1: Reasons for consent

[17]

12

13

Dewatering, earthworks and contamination were the subject of a separate
consent (BUN60368786) granted by Auckland Council (Council) on 1
July 2021.13 While the Applicant included a request for a variation to this
The Applicant disagrees with the Council that this rule applies. The Panel’s RMA legal
adviser, while finding the matter to be very finely balanced also considers it does not apply.
But as explained, while we also do not consider the rule applies, we have taken a conservative
approach and assessed and granted consent under this Rule.
Refer AEE July 2021, Appendix 3. This comprised s.9 landuse consent (LUC60367935), s.14
water permit (WAT60374064), and a s.15 discharge consent (DIS60368787).
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consent in its revised Proposal, the Applicant subsequently withdrew that
request on 11 August 2021. Accordingly, this decision does not undertake
any detailed assessment of these matters (although we do address in
Parts 4 and 5 given comments received on the Application traverse these
issues).
[18]

Overall the Application has a non-complying activity status. That will
require us to be satisfied that the Proposal is able to pass either of the
s.104D ‘gateway’ tests to enable us to consider its merits under s.104 of
the RMA. Our findings in this regard are set out in Part 9 of this decision.

2.2 PROCEDURE
[19]

[20]

The Panel records the following matters of procedure in this section:
(a)

site visit and meetings;

(b)

comments on original proposal;

(c)

requests for further information on original proposal;

(d)

request for suspension of processing;

(e)

revised Proposal;

(f)

comments on revised Proposal;

(g)

requests for further information on revised Proposal;

(h)

advice and reports to the Panel;

(i)

consideration of information, comments and advice;

(j)

extension of timeframes;

(k)

no hearing;

(l)

draft conditions; and

(m)

publication of information.

A list of the key procedural dates for the Application is included as
Appendix 1.

Site visit and meetings
[21]

The Panel met and conducted a site visit to Glen Eden on 1 June 2021.
This included a walkover of the Site and adjoining footpaths on West
Coast and Glengarry Roads.

[22]

The Panel conducted meetings by Zoom/Teams on:
(a)

17 May 2021;

(b)

5 August 2021;
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(c)

17 August 2021;

(d)

31 August 2021;

(e)

3 September 2021;

(f)

16 September 2021;

(g)

27 September 2021; and

(h)

30 September 2021.

Comments on original proposal
[23]

On 19 May 2021, the Panel issued Minute 1 which set out its decision in
terms of those parties from whom comment would be sought. By letters
dated 20 May 2021 the Panel then invited comments on the Project
from those parties listed in cl.17(4) of Schedule 6. The Panel also invited
comments from neighbours of the Site under cl.17(5) of Schedule 6.
Comments were required by 11 June 2021.

[24]

A copy of the Panel’s first request for further information to the Applicant
was sent to the Council and all parties identified in the referral order. A
copy of the Applicant’s response to the Panel’s further information request
was sent to Auckland Council on 4 June 2021 and to the parties identified
in the referral order on 8 June 2021.

[25]

At the close of the comment period on 11 June 2021 comments had been
received from 21 parties. These comments raised the following matters:
(a)

urban design, amenity, landscape and visual impacts;

(b)

transport, parking and safety;

(c)

infrastructure and servicing;

(d)

construction;

(e)

noise;

(f)

social and economic;

(g)

heritage;

(h)

conditions and plans; and

(i)

other matters.

[26]

A list of the persons from whom comments were received and a summary
of their comments are set out in Appendix 2.

[27]

In accordance with cl.18(5), all comments received by 11 June 2021 were
sent to the Applicant for consideration with any response to be provided
by 18 June 2021 (as per cl.19(6)). However following the suspension of
the Application on 15 June 2021 the Applicant’s response to the
comments were received as part of its revised Proposal (see below).
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Requests for further information on original proposal
[28]

[29]

[30]

14

On 20 May 2021, the Panel issued its First Information Request to the
Applicant in relation to the following matters:
(a)

the status of the Application;

(b)

concurrent earthworks application;

(c)

access for wastewater;

(d)

public access;

(e)

adoption of zone standards;

(f)

urban design;

(g)

visual assessment;

(h)

cultural design input;

(i)

boundary trees;

(j)

transport;

(k)

waste management plan;

(l)

construction noise; and

(m)

conditions – land use.

On 2 June 2021,14 the Applicant provided a detailed response to most
parts of this request, with the Applicant indicating that the following
aspects would be provided by 14 June 2021:
(a)

the earthworks consent BUN603698786 (earthworks consent)
(subject to the Council’s approval of the same by that date);

(b)

assessment of contamination soil volume;

(c)

update regarding access for wastewater upgrading;

(d)

an infrastructure capacity assessment;

(e)

revised 3D ‘mesh’ and elevation drawings; and

(f)

details of revised architectural details relating to feature end
walls.

On 10 June 2021, the Panel issued a Second Information Request to the
Applicant in respect of the following matters:
(a)

relocation of assets within the road reserve;

(b)

fencing details;

Noting that this response was not received by the Panel until the following day.
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[31]

(c)

traffic and the need for an integrated transportation assessment
(ITA) and construction traffic management plan (CTMP);

(d)

details regarding parking and access to Block T;

(e)

clarification regarding the approach to determining ground levels;

(f)

provision for storage and mail deliveries;

(g)

obligations of the Incorporated Society;

(h)

maintenance of communal waste enclosures; and

(i)

updates to documents.

A copy of this request was sent to the Council and all parties identified in
the referral order as well as every person who provided comments under
cl.17(2). Any comments were requested to be provided by 24 June 2021.

Request for suspension of processing
[32]

On 14 June 2021, the Applicant requested that the processing of its
Application be suspended until 2 July 2021 to enable it to provide a
consolidated response to the two further information requests and to the
matters raised by persons who commented on the Application.

[33]

The Panel accepted this request on 15 June 2021 and issued Minute 2
confirming the suspension later that same day.

[34]

On 29 June 2021, the Applicant informed us that the suspension would
need to continue until 27 July 2021 as it was making a number of
substantive changes to address the feedback received, and to enable a
consolidated response to outstanding information requests to be
provided.

[35]

On 28 July 2021, the Panel received a request from the Applicant for the
Panel to resume processing the Application. The Panel accepted this
request on 29 July 2021 and issued Minute 3 confirming that processing
of the Application would resume as from that date.

Revised Proposal
[36]

On 28 July 2021 the Applicant provided the Panel with a revised Proposal
as well as responses to the two information requests and the comments
received on the original proposal. In its response, the Applicant helpfully
indicated where changes had been made, and where they had not. The
latter with reasons.

[37]

The key aspects of the revised Proposal include:15
(a)

15

236 residential terraced units (98 of which are KiwiBuild
affordable homes) comprising a mix of two, three and four

Noting that the revised Proposal initially also included a request for a variation to the
earthworks consent which was subsequently withdrawn.

12

bedroom dwellings using a mix of typologies including duplex and
triplex units with internal storage areas;

[38]

16
17

(b)

504 bike parks comprising, two covered bicycle parks per unit
(472) plus 32 visitor bike parks with electricity outlets for recharging;

(c)

single storey commercial units comprising:
(i)

up to five individual tenancies (one of which will be a
50m2 laundromat) each with a minimum size of 50m2
and a maximum size of 100m2 and a total GFA of 320m2
(excluding the café);16 and

(ii)

a 100m2 café with outdoor seating;

(d)

80m2 communal storage area;

(e)

303 carparking spaces, 242 for private residential use (with all
KiwiBuild units being allocated a carpark), 45 on-street public
parking, 4 additional visitor carparks, and 12 for the commercial
node;

(f)

a network of new public roads (3 local roads), with footpaths on
both sides, private laneways, and pedestrian accessways within
the Site and a 3m wide shared path along the Glengarry Road
frontage of the Site; and

(g)

2,284m2 of reserve areas comprising:17
(i)

a passive landscaped area of 280m2 adjacent to West
Coast Road which includes communal bike storage (Lot
501);

(ii)

a passive recreation reserve of 285m2 to the east of
Block M (Lot 502) which includes communal bike
storage;

(iii)

a passive recreation reserve of 545m2 (Lot 503) running
from Glengarry Road to the other reserve areas;

(iv)

the main internal reserve of 1,588m2 (Lot 504) which
accommodates a preschool junior play area, shaded
seating, barbeque and gathering areas and a multi-use
games area and open lawn;

(v)

a community orchard of 151m2 (Lot 505) located across
from the main reserve area which also includes bike
storage.

Overall, the changes were directed at improving the urban design
considerations for the Proposal. They resulted in a slightly less dense
The Panel understands that uses for the other commerial units have not yet been determined.
AEE July 2021, p.54.
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development, with a reduction in length of some unit blocks, more open
space between blocks and the adoption of different edge treatments (such
as different typologies and arrangements) in an effort to better integrate
the Proposal into the surrounding environment.
Comments on revised Proposal
[39]

On 28 July 2021, the Panel issued Minute 4 providing parties who had
commented on the Application an opportunity to make comments on the
revised Proposal by 16 August 2021.

[40]

Further comments were received from four parties raising a number of
concerns:

[41]

(a)

site remediation (Nisbet);

(b)

carparking (Pop Inn Dairy);

(c)

planning, acoustics, waste management, landscape and urban
design, transport, engineering, stormwater, and parks (Council)
incongruity with surrounding area, community facilities’ capacity
constraints, and integrity of SHZ (Waitakere Local Board); and

(d)

lack of provision of back berms, insufficiency or absence of
information regarding stormwater management whole life cost
assessment, vehicle tracking for mid-blocks, traffic modelling, trip
generation and conditions (Auckland Transport).

A summary of these comments is attached as Appendix 3.

Requests for further information on revised Proposal
[42]

[43]

On 6 August 2021, the Panel issued a Third Information Request to the
Applicant in relation to the revised Proposal seeking further comment on:
(a)

the impacts of height in relation to boundary (HIRTB)
infringements along the eastern boundary of the Site in relation
to Blocks O, P and T – including the provision of cross-sections;

(b)

Block T(d) in relation to its layout, connections, lack of parking
and distance to public transport services;

(c)

the design intent for the 'Feature End Walls' and how the
Applicant considers that design intent has been met; and

(d)

whether the subdivision aspect of the Application is a
discretionary activity under Rule E38.8.1.2(1), given the issue of
the Council’s recently released Practice and Guidance note on
Urban Subdivision (Residential).

On 18 August 2021, the Panel issued Minute 5 requesting the Applicant
provide any response to the feedback on the revised Proposal by 27
August 2021.
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[44]

On 19 August 2021, the Panel received a response from the Applicant to
the Third Information Request. The response was delayed by a day due
to the countrywide Level 4 lockdown that commenced on 18 August 2021.

[45]

On 20 August 2021, the Panel issued a Fourth Information Request to the
Applicant for the following:
(a)

(b)

Drawings showing:
(i)

units O07 and T16 complying with HIRTB or a deletion
of those units;

(ii)

access arrangements for units T09 – T15; and

Landscape plans showing the south-eastern corner of the Site.

[46]

On 29 August 2021,18 the Panel received a response to this request which
reduced units O07 and T09 to one storey units and updated the landscape
masterplan (refer Figure 2 above). The Applicant also provided a
response to comments on the revised Proposal on this date. The
Applicant’s response to these requests were delayed by three days due
to the national COVID-19 lockdown.

[47]

On 31 August 2021, the Panel issued its Fifth and Sixth Information
Requests to the Applicant. These requests sought a further response
from the Applicant to aspects of the Council’s 16 August 2021 feedback
on the revised Proposal, clarification of the Applicant’s responses to the
Fourth Information Request, and a response to matters raised in the
Council legal opinion on status. A response to this request was received
from the Applicant on 6 September 2021.19

Advice and reports to the Panel
Legal advice – jurisdiction, status and bundling issues
[48]

18
19

At the Panel’s request the EPA engaged barrister Jeremy Brabant to
provide legal advice on the following matters:
(a)

whether the Panel had jurisdiction to consider the Applicant’s
request to vary the earthworks consent granted by Auckland
Council;

(b)

whether the whole or part of the Application is an IRD;

(c)

whether an overall bundled or unbundled approach would be
appropriate; and

(d)

whether the Proposal requires a non-complying consent because
the Residential SHZ ‘more than one dwelling’ rule also applies.

Noting this was not received by the Panel until the following day.
Again, noting that this was not received by the Panel until the following day.
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Jurisdiction
[49]
The Panel received advice on question (a) on 10 August 2021. This
advice concluded that the Panel lacked jurisdiction to vary the earthworks
consent but that the Panel could consider an entirely new consent if the
Applicant were to make such a request. A copy of that advice was
provided to the Applicant, following which, the Applicant formally withdrew
its request for the variation on 11 August 2021, and instead lodged an
application to vary the earthworks and contamination consent with the
Council.20 Accordingly, this aspect of the Application is not considered
further in this decision.
Status and bundling
[50]
Legal advice in relation to these issues was required due to a difference
in opinion between the Applicant and the Council on the status and
bundling issues.
[51]

The Applicant’s initial position was that the activity was an IRD, as the
commercial aspects were ancillary to the residential use. However, in the
event that the commercial aspects were found not to fall within the bounds
of an IRD, the Applicant considered that those aspects could be assessed
separately, as non-complying activities. Later the Applicant’s position
appeared to be that the commercial aspects were not part of the IRD, that
the IRD was a discretionary activity and the commercial aspects a noncomplying activity, but that these should be bundled, and the Application
treated overall as a non-complying activity. The Applicant also contended
that the ‘more than one dwelling’ rule did not apply.

[52]

The Council initially did not consider the Proposal to be an IRD (because
it did not meet all of the criteria for an IRD). While the Council later
amended its view on this issue, it considered the Application should be
bundled, and that the ‘more than one dwelling’ rule also applied.

[53]

On 20 August 2021, the Panel received Mr Brabant’s advice on the status
issues which concluded that:
(a)

the Application is an IRD in part;

(b)

it is appropriate to take an overall bundled approach; and

(c)

(by a very small margin) the ‘more than one dwelling’ rule does
not apply.

[54]

The Panel then issued Minute 6 directing that the Applicant and Council
provide any comments on this advice by 27 August 2021.

[55]

The Council subsequently provided its comments which confirmed it
agreed that the Proposal is an IRD in part and that it is appropriate to take
a bundled approach to the Application. However, the Council disagreed
with the conclusion on the ‘more than one dwelling’ rule and considered
that rule still applied since:

20

Applicant Integrated Substantive Reply, 29 August 2021, Appendix 1, p.2.
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(a)

Rule C1.6 of the AUP states that overall activity status is
determined based on all rules that apply to a proposal;

(b)

as per Auckland Council v Budden [2017] NZEnvC 209
(Budden) the Council was required to apply all rules unless there
is express wording that makes it clear that any particular rules
are cancelled;21 and

(c)

Liu v Auckland Council [2018] NZHC 1238 (Liu) had confirmed
that where two rules appear to be in conflict the more restrictive
rule applied.

[56]

On 29 August 2021, the Applicant provided its response to Mr Brabant’s
opinion.22 It agreed with Mr Brabant in relation to all three issues, and
indicated that in its view, interpreting the AUP so that both the
discretionary IRD and non-complying activity ‘more than one dwelling’ rule
applied to the Application would result in an ‘absurd’ outcome.

[57]

The Panel then asked Mr Brabant to consider these views and confirm his
conclusion. On 6 September 2021 Mr Brabant confirmed that his
conclusion remained unchanged.

[58]

On 7 September 2021 the Panel received a more detailed response from
the Applicant to the Council’s comments on the ‘more than one dwelling’
rule issue. The Applicant’s response was that:

[59]
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(a)

the same activity (living in a house) did not require two separate
consents under the SHZ (IRD and ‘more than one dwelling’
rules);

(b)

Budden and Liu could be distinguished as they related to the
interaction of an overlay with a zone or other overlay (as opposed
to activities within the same activity table as occurs here);

(c)

the interpretative principles set out in Powell v Dunedin City
Council [2005] NZRMA 174 (CA) applied, and the activity rules
should be interpreted in a way that avoids ambiguity and
absurdity; and

(d)

if however the Panel considered the activity was “both an IRD
and more than one dwelling on a site, then it is accepted that
clause 1.6 applies and consent under both rules applies.”

The Applicant’s comments were referred to Mr Brabant who confirmed in
a further letter of advice dated 13 September 2021 that the matters raised
by the Applicant did not change the conclusions in his earlier advice.

Memorandum of Counsel on behalf of Auckland Council: Response to the 20 August 2021
legal advice provided by Mr Brabant, 27 August 2021, at [17].
The Applicant emailed its response through on 29 August 2021 however it was only received
by the Panel on 30 August 2021.
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[60]

The Panel thanks Mr Brabant, the Applicant and the Council for their
advice. The Panel agrees with Mr Brabant for the reasons set out in his
opinion letters. In particular:
(a)

from Mr Brabant’s 20 August 2021 advice letter:
156. The AUP provisions relevant to Question 3 are (in a similar vein
to Question 1) not easy to reconcile.
157. With reference to Budden, I am of the view that integrated
management considerations can justify multiple issues being
managed through a scenario where multiple consents for the same
aspect of an activity are required. I am also of the view that such an
outcome is relatively unusual.
158. For that reason, the Council approach is a viable interpretation.
159. Analysis of the Residential nesting table and relevant definitions
is not as helpful as one might have hoped – there are inconsistencies
as between definitions and no clear indication as to whether activities
as defined are mutually exclusive. The Applicant’s reliance on the
definitions and nesting table is arguably correct, but there are
alternative interpretations open. I do agree that the definition of IRD
cannot mean one thing in the SHZ zone, and a different thing in other
zones where it is provided for.
160. From a scheme and purpose perspective, can it be said that
requiring consent under both (A6) and (A9) from Table H3.4.1 is
appropriate as it engages with different aspects of the activity and/or
enables competing considerations to be considered in an integrated
way? Perhaps. However, if the IRD is a fully Discretionary activity,
then all aspects of the proposal are on the table in any event, so
engagement of (A6) does not open the door to considerations
otherwise not before the decision maker. Although I recognise the
unique issues applicable to the SHZ, they can and must be
considered in the context of a Discretionary activity status.
161. On balance, this latter point might be persuasive. Although the
matter is very finely balanced and arguable either way, from an
integrated management perspective all issues and considerations
are before the decision maker if the IRD activity is dealt with subject
only to (A9). The difference is that (A6) engages non-complying
status. In this case, non-complying status applies in any event (by
reference to my conclusions above with respect to Questions 1 and
2).
162. By a fine margin I tend to the view that the Proposal does not
require a non-complying resource consent for more than 1 dwelling
per site constructed in the SHZ.
[footnotes omitted]

(b)

from Mr Brabant’s 6 September 2021 advice letter:
27. Whether a given IRD is appropriate is a matter for assessment.
Therefore, while I agree with the Applicant that one cannot say IRDs
are inappropriate by way of generalisation, nor is the converse true.
They are provided for but must be justified on their merits.
29. I have expressed a different view in relation to some of the
Applicant’s finer points. The additional points made do not advance
matters significantly in my view. I am not persuaded that application
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of (A6) in addition to (A9) “undermines the discretionary activity
classification of an IRD.

[61]

However, the Panel does consider that the relevant provisions of the AUP
are ambiguous and could be more clearly worded. As a result, the Panel
has elected to take a conservative view, and assess the Application on
the basis that the ‘more than one dwelling’ rule applies. We note that as
the Application already falls to be assessed as a non-complying activity,
it does not change the activity status, nor the relevant tests to apply.

Legal Advice – Incorporated Society
[62]

At the Panel’s request, the EPA engaged Thomas Gibbons, an expert
property lawyer, to provide legal advice on the conditions proposed by the
Applicant relating to:
(a)

the provision for occupation of dwellings prior to the issue of
s.224(c) certificate(s); and

(b)

the Incorporated Society conditions, and in particular the
allocation of responsibilities between owners and the
Incorporated Society, and what happens if the Incorporated
Society fails to perform these obligations.

[63]

The advice concluded that there were a number of issues with the wording
of the proposed conditions and that further information was required from
the Applicant to determine the intended purpose and scope of the
occupation condition and to address the respective obligations of the
owners and the Incorporated Society.

[64]

The Panel then issued Minute 8 on 31 August 2021 requesting that the
Applicant and the Council provide any comments on Mr Gibbon’s advice
by 3 September 2021. Both the Applicant and the Council provided
comments by this date, largely agreeing with the matters raised by Mr
Gibbons in relation to the Incorporated Society condition but differing on
the need for the occupation condition. The Applicant also helpfully
provided a redraft of the conditions to address the matters raised by Mr
Gibbons. This condition was subsequently redrafted as noted in Part 8
below.

[65]

The Panel thanks Mr Gibbons, the Applicant and the Council for their
advice.

Consideration of information, comments and advice
[66]

The Panel confirms that it has reviewed and considered all of the
information and comments provided by the Applicant, the feedback
received by persons invited to comment, and the advice provided by the
Panel’s legal and technical advisors.

Extension of timeframes
[67]

On 25 August 2021, the Panel issued Minute 7 extending the timeframe
for its final decision by 25 working days from 30 August 2021 to 4 October
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2021.23 An extension was required as the Applicant elected to make
significant changes to its Application in response to further information
requests from the Panel and to comments received on the Application.
No hearing
[68]

Under cl.20 of Schedule 6 of the FTA there is no requirement for a panel
to hold a hearing and no person has a right to be heard. However, a panel
can hold a hearing if, in its discretion, it considers a hearing to be
appropriate (cl.21).

[69]

On 31 August 2021, the Panel determined that a hearing was not required,
and that any remaining issues were able to be resolved through the issue
of further minutes / information requests and the opportunity afforded to
parties to comment on the conditions (refer below).

Draft conditions
[70]

At the Panel’s request, the EPA engaged planning consultants Ms Amelia
Linzey and Mr Philip Stickney from Beca to assist with the review and
preparation of draft conditions. As noted above, advice was also sought
from Mr Gibbons, an expert property lawyer, on certain aspects of the
conditions.

[71]

In accordance with cl.36 of Schedule 6, the Panel sent a draft set of
conditions to the Applicant and all persons who commented on the
Application on 17 September 2021 inviting any comments by 24
September 2021.

[72]

The Panel received comments from the Applicant, the Council, Auckland
Transport, Minister Sepuloni, and Heritage New Zealand Pouhere Taonga
(Heritage NZ).24 A summary of the comments received on the draft
conditions is attached as Appendix 4.

[73]

In making its decision on the appropriate conditions for this consent, the
Panel confirms it considered all of the advice and comments provided.

[74]

The Panel thanks Mr Thomas Gibbons, Ms Amelia Linzey, Mr Philip
Stickney and Ms Dale Paice for their advice and assistance with the draft
conditions.

Publication of information
[75]
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24

A copy of all the material (information, comments and advice) received by
the Panel along with information requests and Minutes issued by the
Panel are available on the EPA website.

Being the maximum time available for an extension under cl.37(3) of Schedule 6 to the FTA.
The New Zealand Infrastructure Commission (Te Waihanga) also responded noting that it did
not wish to comment on the draft conditions.
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PART 3: LEGAL FRAMEWORK
[76]

The FTA provides for both listed and referred projects. As noted at [1],
this Proposal is for a referred project.

[77]

The legal framework applying to referred projects was described in Part
C of the decisions of the expert consenting panel for the following
decisions:
(a)

Comprehensive Care Retirement Village at Kohimarama 12 May
2021;

(b)

Northbrook Wanaka Retirement Village, 4 August 2021; and

(c)

Faringdon South East and Faringdon South West, 27 August
2021.

[78]

To avoid unnecessary repetition, we adopt the analysis set out in those
decisions and simply highlight certain parts of the framework below.

[79]

The process for consideration of both referred and listed applications is
set out in Schedule 6 of the FTA.

[80]

Clauses 31 and 32 of that Schedule set out the key matters that the Panel
must and may have regard to as well as those it is able to disregard.
These include:
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(a)

any actual and potential effects on the environment, any
measures proposed/agreed by the Applicant to ensure positive
effects or offset or compensate for negative effects, any relevant
provisions of RMA standards, policies, plans, iwi management
plans,25 and any other matter the Panel considers relevant
(cl.31(1)). Consideration of these matters is subject to the
purpose of FTA and Part 2 of the RMA. A Panel must however
apply s.6 of the FTA in place of s.8 of the RMA (cl.31(2)). The
Panel confirms it has considered all relevant effects (refer Part 6)
as well as the provisions of all relevant planning documents (refer
Parts 4, 7 and 8).

(b)

any resource management matters in plans prepared by a
customary marine title holder (cl.31(3)) if the site is within the
coastal marine area. The Site is not located within the coastal
marine area.

(c)

a discretion to disregard any adverse effect of an activity if a
national environmental standard or plan permits an activity with
that effect (cl.37(4)). The Panel confirms it has not disregarded
any adverse effects in terms of this discretion.

(d)

a prohibition on granting resource consents which are contrary to
certain provisions in the RMA, regulations made under the RMA,

Lodged with a local authority.
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and provisions and conditions under the Marine and Coastal
Area (Takutai Moana) Act 2011 (cl.37(5(2))). None of these
matters are relevant to this Application.

[81]

26

(e)

a prohibition on considering the effects of trade competition and
the effects on any person who has given written approval and not
withdrawn that approval before the Application is determined
(cls.37(5(2)) and (6)). No trade competition effects were raised,
and written approval has been provided (and not withdrawn) from
one property owner (315A Glengarry Road, being the property
that borders the southern boundary of the Site).26 The Panel
confirms it has not considered either type of effect.

(f)

that the Panel may grant consent for an activity regardless of
what type of activity the application (controlled, restricted
discretionary, discretionary or non-complying) was expressed to
be for (cl.31(6)). Here while there is disagreement between the
Council and the Applicant as to whether the ‘more than one
dwelling’ rule applies, all parties agree that the overall activity
status for the Application is non-complying. It has accordingly
been assessed as such.

(g)

a discretion to decline an application if the Panel considers the
information provided by the Applicant is inadequate to determine
the application (cl.37(8)). Taking into account the detailed
responses to its requests for information (see Part B above) (as
is allowed under cl.37(9)), the Panel considers it has sufficient
information to determine the Application.

(h)

a requirement, subject to cl.5 of Schedule 5, to comply with an
obligation imposed on a local authority/other decision maker by
a Treaty Settlement when making a decision (cls.31(10) and
(11)). The Panel is satisfied that to the extent relevant obligations
arise they have been complied with (refer Part 4 below).

(i)

a requirement to decline an application if it is necessary to
comply with s.6 of FTA (Treaty of Waitangi) (cl.37(12)). The
Panel do not consider it is necessary to decline the Application
for the reasons set out in Part 4 below.

(j)

additional sections of the RMA that apply with all necessary
modifications (cl.32). As the Application overall is a noncomplying activity, both ss.104B and 104D of the RMA apply.

The Panel may grant a resource consent subject to such conditions as it
considers appropriate, and ss.108, 108A to 112, and 220 of the RMA
apply to any conditions imposed (cl.35). The Panel also accepts, for the
reasons set out in the Northbrook Wanaka Retirement Village decision,

AEE July 2021, Appendix 15.
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that while s.108AA does not apply, the Newbury tests remain relevant,
and the Panel’s discretion must be exercised on a principled basis.27
[82]

A consent once granted has the same force and effect as if it were granted
under the RMA and the provisions of the RMA apply with any necessary
modifications.28

[83]

A consent granted under the FTA will lapse unless:
(a)

“given effect to” by the specified date (which must not be later
than 2 years from the date of commencement);29 or

(b)

the consent holder makes an application for an extension to that
lapse date and the Council determines it is appropriate to grant
such an extension in accordance with s.125 of the RMA.

PART 4: CULTURAL CONSIDERATIONS
4.1 STATUTORY FRAMEWORK
[84]

Section 6 of the FTA requires all persons performing functions and
exercising powers to act in a manner that is consistent with the principles
of the Treaty of Waitangi 1840 (Treaty) and Treaty settlements.

[85]

Every consent application is required to include:

27
28
29

(a)

information about any Treaty settlements that apply in the project
area (cl.9(i));

(b)

an assessment against any relevant provisions of a planning
document recognised by a relevant iwi authority and lodged with
a local authority (cls.9(1)(h) and (2)(g));

(c)

a cultural impact assessment or a statement of reasons by the
relevant iwi authority for not providing an assessment (cl.9(5));

(d)

an assessment against any resource management matters set
out in a planning document prepared by a customary marine title
group (cl.9(6)(b));

(e)

an assessment of any effects of the activity on the exercise of a
protected customary right (cl.10(1)(h));

(f)

any cultural effects on the people in neighbourhood and if
relevant the wider community (cl.11(a)); and

Northbrook Wanaka Retirement Village, at [54]–[55].
Refer ss.12(2) and (10) of FTA.
Refer cls.37(7) and (8) of Schedule 6 of the FTA. See also the discussion about the meaning
of the commencement date in Part 8 (Conditions).
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(g)

an assessment of the activity’s effect on natural and physical
resources having cultural value for present or future generations
(cl.11(d)).

4.2 ASSESSMENT
(a) Treaty settlements
[86]

[87]

[88]

30

31
32

There are four existing Treaty settlements that apply to the Site. These
are:
(a)

Ngāti Whātua Ōrakei Claims Settlement Act 2012;

(b)

Te Kawerau ā Maki Claims Settlement Act 2015;

(c)

Ngāti Tamaoho Claims Settlement Act 2018; and

(d)

Ngā Mana Whenua o Tāmaki Makarau Collective Redress Act
2014.

The Section 17 Report30 prepared by the Ministry for the Environment
and t h e AEE outline the relevant provisions in each of these Treaty
settlements. These include:
(a)

The acknowledgements and apologies. As the Section 17
Report notes, respecting the views of each iwi and their rights to
be involved in the Fast-track process are important ways that the
Crown can give effect to these acknowledgements and
undertakings;31

(b)

Cultural
redress.
Here,
that
includes
a
statutory
acknowledgement for Te Kawerau ā Maki over an area referred
to as Te Wai-o-Pareira / Henderson Creek, which includes the
Site. Te Kawerau ā Maki’s views on the project are outlined in
the cultural impact assessment section below;

(c)

Other redress. None of the commercial or financial redress in the
settlements is affected by or directly relevant to the project; and

(d)

Collective redress. None of the collective redress (relating to
maunga, motu etc) is directly affected by the Project. Further, as
the land is privately owned land, rights of first refusal and rights to
purchase deferred selection properties do not apply.32

In addition, to the above settlements, the Section 17 Report notes that
there are Treaty settlement negotiations in progress with Ngāti Whātua,
Te Ākitai Waiohua, Ngāti Tamaterā, and Waikato-Tainui. The Crown has
also recognised a negotiation mandate for Ngāti Te Ata.

Ministry for the Environment, Application 2020.022 Nola Estate (CPM 2019 Ltd), Report
Prepared in Accordance with Section 17 Covid-19 (Fast-track Consenting) Act 2020 (Section
17 Report).
Section 17 Report, at [30].
Section 17 Report, ast [40]-[42].

24

[89]

We accept that to the extent the above Treaty Settlements are relevant to
the Site, the Proposal is consistent with them, with the Applicant having
engaged with and taken into account feedback provided by these groups.
The consultation undertaken by the Applicant with these groups is
outlined in subsection (c) below.

(b) Planning document recognised by a relevant iwi authority
[90]

[91]

33
34
35

At present there are eight iwi authorities who are recognised as having
interests in the Site. These are:33
(a)

Ngāti Whātua o Ōrākei Trust Board;

(b)

Te Kawerau Iwi Settlement Trust;

(c)

Ngāti Tamaoho Trust;

(d)

Ngāti Tamaterā Treaty Settlement Trust;

(e)

Te Rūnanga o Ngāti Whātua;

(f)

Te Ākitai Waiohua Iwi Authority;

(g)

Te Ara Rangatu o Te Iwi o Ngāti Te Ata Waiohua; and

(h)

Te Whakakitenga o Waikato Incorporated.

Of these eight authorities, the Applicant provided an analysis of two
existing and one draft iwi management plan documents. These were:
(a)

Ngāti Whātua o Ōrākei Iwi Management Plan 2019. The
Applicant assessed the Proposal as being consistent with this
plan as it is close to public transport, promotes the use of lowcarbon modes of transport, includes energy efficient design and
construction, incorporates native trees and vegetation into the
landscaping elements, includes both stormwater retention and
detention, and the project connects to the public wastewater
network.34 Ngāti Whatua did not provide any substantive
comment on the Proposal, or the consistency or otherwise with
their plan, as they deferred to Te Kawerau ā Maki / mana
whenua.

(b)

Waikato Tainui – Tai Tumu Tai Pari Tai Ao Plan 2013. The
Applicant assessed the Proposal as being consistent with this
plan given the lack of rivers and wetlands on the Site, that
sediment will be managed during construction and contaminated
site areas restored, internal communal facilities and recreation
spaces will be provided along with efficient design and
construction.35 Waikato-Tainui did not provide any substantive

Section 17 Report, at [5].
AEE July 2021, p.127.
AEE July 2021, p.129.
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comment on the Proposal, or the consistency or otherwise with
their plan, as they deferred to mana whenua.
(c)

[92]

Te Kawerau ā Maki – draft iwi management plan. While this plan
has not yet been completed and lodged with the Council, the
Applicant assessed the Proposal as being consistent with the
draft plan:36
(i)

for the reasons set out in Te Kawerau ā Maki initial
comments (see below); and

(ii)

because there were no watercourses and wetlands onsite, internal communal facilities and recreation spaces
were provided, and the Proposal incorporated efficient
design and construction.

Due to the other authorities either deferring to Te Kawerau ā Maki / mana
whenua or not responding to the Applicant, we have no information about
whether these authorities have a current management plan.37 However,
having reviewed the Applicant’s assessment, the comments from iwi, and
the relevant iwi management plans,38 we are satisfied that to the extent
the iwi management plans referred to above are relevant, the Proposal is
consistent with them.

(c) Cultural impact assessment
[93]

36
37

38

39

The Applicant wrote to the following 10 representative entities with
interests in the project area seeking written comment or a cultural impact
assessment on the Proposal:39
(a)

Ngāti Whātua o Ōrākei Trust Board;

(b)

Te Kawerau Iwi Settlement Trust;

(c)

Ngāti Tamaoho Trust / Ngāti Tamaoho Settlement Trust;

(d)

Ngāti Tamaterā Treaty Settlement Trust;

(e)

Te Rūnanga o Ngāti Whātua;

(f)

Te Ākitai Waiohua Iwi Authority;

(g)

Te Ara Rangatu o Te Iwi o Ngāti Te Ata Waiohua / Ngāti Te Ata
Claims Support Whānau Trust;

(h)

Whenua Haumi Roroa o Tamaki Makaurau Limited Partnership /
Tūpuna Taonga o Tāmaki Makaurau Trust;

AEE July 2021, p.128.
The Panel understands that a previous plan called the Ngaa Tikanga o Ngaati Te Ata, Tribal
Policy Statement, may have been in existence for 10 year period from July 1991. The Panel
was however provided no direct information about this plan.
Noting we were not able to review the draft Te Kawerau ā Maki plan as Te Kawerau ā Maki
did not want the plan to be publicly released while it was still a draft.
AEE July 2021, Appendix 4.
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[94]

(i)

Te Whakakitenga o Waikato Incorporated; and

(j)

Hoani Waititi Marae.

Responses were received from some but not all of these entities and of
those who responded most deferred to Te Kawerau ā Maki / mana
whenua. However, some additional comments were provided by Hoani
Waititi marae (refer subsection (f) below).

Te Kawerau ā Maki
[95]

[96]

40
41

Te Kawerau ā Maki advised that they did not oppose the Proposal and did
not consider that a formal cultural impact assessment was required
given:40
(a)

the lack of significant items or features of cultural or historical
value on the Site or surrounds;

(b)

that the Site had been substantially modified over many years as
a result of the horticultural activity;

(c)

there were no significant watercourses affected by the Proposal;
and

(d)

the Proposal includes stormwater treatment for the roads and
access lots.

However, Te Kawerau ā Maki made a number of recommendations
including that:41
(a)

relevant personnel involved in earthworks be well versed with an
established Accidental Discovery Protocol;

(b)

contaminated soil be remediated, that they be kept updated on
outcomes of further contamination investigations, and that
provision be made for retention of healthy soil on-site;

(c)

on-site treatment of stormwater and the use of rain gardens
should be provided for;

(d)

all healthy indigenous vegetation should be retained where
possible, and for any new plants/vegetation native and ecosourced vegetation and other productive species to support
native biodiversity should be used; and

(e)

all precautions are taken not to disturb or interfere with natural
habitats of local native fauna, but that if some disturbance is
required, proper procedures be implemented in order to protect,
relocate and/or re-establish the natural habitat.

AEE July 2021, p.33 and Appendix 4, p.23.
AEE July 2021, Appendix 4, pp.23 and 19.
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[97]

Further discussions between the Applicant and Te Kawerau ā Maki
resulted in the Proposal being amended to include conditions requiring
consultation with Te Kawerau ā Maki on:
(a)

street names to reflect iwi affiliations; and

(b)

the inclusion of cultural and heritage aspects into the landscape
plan covering matters such as pathways, furniture and play
items, and labels/signs for indigenous foods/rongoā plants in the
reserves.

(d) Customary marine title
[98]

The Site is located some distance inland from the coastal marine area and
there are no customary marine titles which affect the Site. Accordingly, an
assessment of planning documents prepared by a customary marine
title group under s.85 of the Marine and Coastal Area (Takutai Moana)
Act 2011 is not required.

(e) Protected customary rights
[99]

Given the Site’s location and the absence of any protected customary
rights applying to or in close proximity to the Site, an assessment of the
effects of the development on the exercise of a protected customary right
is not required.

(f) Cultural effects on people in neighbourhood / wider community
[100]

In addition to mana whenua and iwi with interests in the area, Hoani Waititi
marae is an urban marae located on the northern side of West Coast
Road.

Figure 3: Location of Waititi Marae42

42

Section 17 Report, Attachment 1.
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[101]

The marae is not formally affiliated with any of the iwi with interests in the
project area but is supported by the local community, schools, as well as
iwi throughout the country.43

[102]

In response to an approach from the Applicant, the marae confirmed they
would not be completing a cultural impact assessment for the project and
deferred to Te Kawerau ā Maki and other mana whenua. However, they
also provided some comments which indicated that:44

[103]

(a)

the marae has around 1,000 people on-site each day (comprising
Kōhanga Reo, Kura Tuatahi, Kura Tuarua and trade training
students);

(b)

the marae was interested in:
(i)

knowing what consideration had been given to traffic
management and safe pedestrian crossings to the Parrs
Park;

(ii)

understanding what measures had been put in place to
ensure water quality; and

(iii)

exploring opportunities for work experience for its trade
training programme students.

The Applicant responded providing further details of the Application and
indicating it would consider the request regarding work experience
opportunities.

(f) Effects on natural and physical resources with cultural value
[104]

The response from Te Kawerau ā Maki and other iwi did not indicate that
there were any natural or physical resources within the Site of high cultural
value. There was no indication that the Site was a wāhi tapu, and given
the extent of historic modifications, Te Kawerau ā Maki assessed the
likelihood of the Site containing any in-situ cultural material as being low.45

4.3 PANEL FINDINGS AND CONDITIONS IMPOSED
[105]

43
44
45

Having closely considered all of the above matters, the Panel is satisfied
that the Proposal:
(a)

is consistent with the principles of the Treaty and Treaty
Settlements;

(b)

has adequately considered and responded to matters raised by
the relevant representative entities;

Section 17 Report, p.3.
AEE July 2021, Appendix 4, p.73.
AEE July 2021, Appendix 4, p.23.
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(c)

appropriately recognises and provides for mana whenua input
into the development including landscape design which is
confirmed via conditions; and

(d)

sufficiently mitigates any potential adverse effects through the
imposition of conditions - including those relating to accidental
discoveries, stormwater/overland flow and soil remediation.

PART 5: EVALUATION OF EFFECTS
[106]

This section contains our evaluation of the effects of the Proposal, which
includes all amendments made by the Applicant up until 24 September
2021 when the final response from the Applicant on conditions was
provided.

[107]

The effects of the Proposal will be evaluated in the following sections:
(a)

urban design, amenity, landscape and visual impacts;

(b)

transport, parking and safety;

(c)

infrastructure;

(d)

construction;

(e)

noise;

(f)

social and economic;

(g)

heritage; and

(h)

other matters.

5.1 URBAN DESIGN, AMENITY, LANDSCAPE AND VISUAL IMPACTS
[108]

Under this topic we consider the potential effects arising from the
proposed design of the Proposal, being effects on adjoining streets and
neighbouring properties (including considerations related to landscape
treatments), on-site amenity and overall visual amenity.

[109]

In overall terms, the physical changes arising from the development will
be substantial, with only seven dwellings on the Site currently, along with
those buildings associated with the former orchard. This will increase to
up to 236 dwellings and a small commercial centre once completed.

[110]

The AEE notes that the design of the Proposal, as originally lodged, had
been subject to a high degree of architectural and urban design review,
including the Applicant’s own urban design expert (Ian Munro) as well as
feedback provided by the Council’s Urban Design Panel (UDP). While the
UDP indicated support in principle with respect to the general massing
strategy of providing the taller three-storey units towards the centre of the
Site, the UDP also expressed concerns with respect to some aspects of
the development’s interface with adjacent roads and properties. Aspects
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of the review by the UDP have been taken into account by the Applicant
through a reduction in the number of units (from 246 to 236), and breaking
up the massing of units, including along the edges of the development to
West Coast Road and Glengarry Road.
[111]

The Applicant’s urban design expert Mr Munro considers that the
subdivision layout of streets, blocks and open spaces is consistent with
what he regards as best-practice, and will be safe, efficient, convenient
and accessible now and over the long-term.

[112]

While no visual simulations were provided, illustrations were prepared
which provided a useful indication of the appearance of the development
from a number of viewpoints once the proposed vegetation had matured
for between 5 to 10 years.46 We also sought information about the
amenity effects of having both retaining walls and fencing on both external
and internal Site boundaries. The Applicant’s Landscape Architect, Helen
Mellsop, expressed the view that a combination of the two was a common
design response to more intensive / main road interfaces in Auckland and
provided examples of where this had occurred in Hobsonville and Scott
Point in Auckland.47 Additional refinement of the boundary retaining and
fencing designs for the development occurred in response to the Panel’s
further information requests.

[113]

Further changes were made to the Proposal in response to information
requests from the Panel and comments received from the Council
“regarding the impact of the development on the planned and existing
character of the area and to improve liveability”.48 Key changes in this
regard (resulting in the description of the Proposal set out in paragraph
[13] above) included:
(a)

the removal of ten units from around the external perimeter of the
Site, including removal of one of the units from the West Coast
Road frontage to provide more room for planting specimen trees
and ground cover at a key public/private realm interface;

(b)

a reduction from three-storey to two-storey for the street-fronting
end-units in Blocks K and W;

(c)

the addition of bicycle storage facilities across the Site (providing
two bicycle parks per unit and 32 visitor bicycle parks); and

(d)

replacement of the community meeting room within the
commercial node with a communal storage facility.

[114]

These changes were addressed in further assessments from Mr Munro,
Dr Beattie, and Ms Mellsop.

[115]

We note Mr Munro’s commentary that:49

46
47
48
49

Applicant Response to First Information Request, 2 June 2021, Appendix 7 (Mellsop), , at [3].
Ibid, at [8].
Berry Simons, 28 July 2021.
AEE July 2021, Appendix 7B (Munro), at [16].
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Taken together I consider that the changes made to the external
edges of the Site have in built form terms shifted the proposal from
being ‘different but compatible’ with the wider neighbourhood, to
being ‘different but in keeping with’ the wider neighbourhood in terms
of the bulk, mass and scale of buildings that are now proposed. The
key benefit of this refined approach is in my opinion that the proposal
achieves the key building bulk and location characteristics that the
Plan enables for permitted activities along its external edges
(although without the driveways and garages facing streets that
would be expected of a standard detached housing development).

[116]

Dr Lee Beattie, a Director of Urban Design at Auckland University and
Chair of the UDP that had initially considered the Proposal in October
2020, provided a memo strongly in support of the revised Proposal and
Mr Munro’s further commentary with regard to it:50
In my view the amended proposal has substantially and positively
responded to the UDP’s concerns for the reasons I have considered
above, and I support Mr Munro’s assessment of the application. In
my view, the proposal has delivered an acceptable urban design
outcome for this site.
I do not agree with Ms McKelvie that the proposal will have a
significant adverse effect on the established neighbourhood
character and/or planned character of the SHZ in urban design terms
as suggested. As considered above, I do not agree there is any form
of coherent residential character in this part of the city and the design
typology around the periphery is now similar in character with (or
better than) the local examples identified by Ms McKelvie and
represents a better urban design outcome that would have been
achieved [at] densities of one dwelling per 600sqm, as set out in the
zone’s subdivision standards for the SHZ.
As outlined above, I consider that the units are appropriately legible,
liveable, appropriately address public spaces, provide passive
surveillance, and represent an appropriate urban design outcome for
the site. Finally, in my view, the applicant’s desire to provide housing
affordability in this part of the city should be supported and
encouraged.

[117]

Ms Mellsop provided further commentary from a landscape effects
perspective:51
While the character of public views would change, the streetscape
amenity associated with the development would be consistent with
that anticipated by the SHZ. In my February 2021 landscape
assessment, I identified a moderate level of adverse effect on visual
amenity from Glengarry Road, and private properties opposite the
site, as compared with a moderate-low adverse effect from
anticipated SHZ development. With the current July proposal, I
consider that adverse visual amenity effects from these places would
be no greater than those associated with a compliant scheme.
Further, all units fronting Glengarry Road have a front yard setback
of at least 3 metres. When considered in combination with the wide
road berms, these setbacks provide ample space for landscaping
that will contribute positively to the street. I had identified very low
adverse effects or positive effects on visual amenity from West Coast

50
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AEE July 2021, Appendix 16 (Beattie).
AEE July 2021, Appendix 8C (Mellsop), p.5 Row 15.
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Road, and moderate-low adverse effects on visual amenity from
private properties adjoining to the east. These assessments are
unchanged with the July proposal.

[118]

Further design-related changes arose through the Applicant’s 29 August
2021 response to interface issues raised by the Panel. Units O09 and
T16 which are adjacent to 458 and 446F West Coast Road (respectively),
were reduced to single-storey units and thereby able to comply with the
HIRTB recession plane from their common boundaries. Ground floor
windows were also added to the kitchen spaces for Typologies A, A1, B,
B1 and D1-D3.52

Comments received
[119]

The comments received in respect of the original proposal are set out in
summary form at Appendix 2 to this decision, with comments on the
revised Proposal in Appendix 3.

[120]

Comments from adjacent residents were primarily concerned with overall
development intensity which they considered to be incompatible with the
existing character of the surrounding development, and its proximity to the
Waitakere Ranges. They considered the Proposal resulted in adverse
privacy and amenity effects for their properties and the surrounding
area.53 The Waitakere Local Board had similar concerns, noting that in
their view the Proposal was out of proportion to the existing development
in the area, and incongruous with the SHZ provisions which acts as a
transition to the nearby Waitakere Ranges. The Board also expressed
concerns about the capacity of community facilities and schools to cope
with the number of additional residents. Elements of these concerns were
also highlighted by the Council, who considered that the Proposal was at
odds with what could be reasonably interpreted as the planned suburban
character of the SHZ. The Council did not support the Proposal in terms
of urban design outcomes and considered it would result in significant
adverse landscape character effects.

[121]

The Council also raised concerns with respect to the internal amenity of
some aspects of the development from an urban design perspective. This
included what the Council considered to be a failure to provide appropriate
interfaces with the internal road and accessway network, in a manner that
enables passive surveillance over publicly accessible areas, and a lack of
definition between main entry and private open space areas.

Panel findings and conditions imposed
[122]

52

53

As a general observation, we consider that the opportunity to undertake
an IRD-type development on the Site, as provided for by the SHZ
provisions, will, if not by necessity then in all likelihood, result in a different
form of development than one that adopts the ‘normal’ subdivision
approach for the zone. The examples of retirement village developments
Applicant Integrated Substantive Reply, 29 August 2021, Appendix 1, Row 20. Plans showing
the incorporation of these windows are included in Schedule A to the conditions.
Impacts on private views, including of the Waitakere Ranges, were also raised.
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that are highlighted in the AEE attest to the more typical use of IRD’s for
large sites, and we have earlier outlined why we accept the consensus
expressed through the legal opinions provided to us that this Proposal is
an IRD, and thus is equally as valid as a retirement village. The question
is then whether the form and scale of the Proposal, as a largely residential
development, is appropriate for the Site and its context. In this regard, we
accept, as did the UDP, that the overall arrangement of the development,
which clusters the higher three-storey units towards the centre of the Site
and generally arranges the two-storey units to the Site interfaces with
adjacent street and property boundaries, is an acceptable and logical
approach in this case.
[123]

The overall design incorporates a landscape approach of providing larger
specimen trees fronting the roads to soften the built form, and the
inclusion of a mix of small to medium, and medium to large evergreen and
deciduous trees at the eastern interface with surrounding residential sites.
As noted above, we consider that this assists to a certain degree with
integrating the development into its neighbourhood context,
notwithstanding the inevitable differences in dwelling typologies between
the Site and its immediate surrounds.

[124]

We also acknowledge the Applicant’s overall approach to adopt, in the
absence of any specified standards for an IRD in the SHZ, such standards
that would otherwise be expected to apply, including height and HIRTB,
yards, and coverage thresholds, as well as outdoor and outlook space
requirements from the Mixed Housing zones. The Proposal aligns with
most of these standards, except in relation to maximum height where
infringements have been confined to central parts of the Site, and HIRTB
at the end of unit P08 (previous infringements relating to units O07 and
T16 have been removed). We note that the Application drawings included
shading diagrams which considered the HIRTB infringements against a
nominally compliant form of development and given the vacant nature of
the site in proximity to unit P08, we are satisfied that any adverse effects
arising from this infringement will be minor.

[125]

Further changes to the Proposal, as described above and generally
involving a reduction in the length of street-facing blocks and a lowering
of height adjacent to nearby properties, have in our view, adequately
addressed the more problematic aspects of those interface issues. These
changes have been coupled with further enhancements of the proposed
landscape plans which incorporate a range of tree species designed to
integrate the development into its setting, as well as to maintain privacy
and amenity for outdoor living areas for adjacent properties.

[126]

We acknowledge some aspects of the Council’s broader concerns with
which we had some sympathy, being the issue of the Proposal adopting
a singular 4m-wide terrace house typology. We have previously noted
that the changes proposed have satisfied us that the Proposal is
acceptable and enjoys the strong support of the Applicant’s experts Mr
Munro, Dr Beattie and Ms Mellsop. However we do consider that some
variation in this typology, with the inclusion of some units of greater width,
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would have provided more interest and variation within both individual
blocks and the development overall, and would assist it to better respond
to the variation in built character and intensity that is evident in the
surrounding neighbourhood.
[127]

In this regard the Applicant argues that the Council’s complaints about the
development in terms of its relationship to some neighbouring properties
are unfounded because those properties do not reflect the ‘planned
character’ of the locality.54 However we think that criticism is unhelpful in
the context of the present Proposal which, as a reasonably intensive IRD
development, is at least an unexpected outcome for the Site if not an
unplanned one. Nevertheless, we have reached the overall finding that
the Proposal does achieve a satisfactory level of integration with its
neighbourhood, and although this could in our view be improved upon, a
requirement for such further change would go beyond what we have
determined to be necessary with respect to the tests that apply via the
FTA and RMA.

[128]

We were also initially concerned to understand the potential effects in
relation to the adjacent property to the south (315A Glengarry Road),
being a former paper road owned by Panuku. We were advised by way
of additional comment from Mr Munro55 that this property has recently
been sold and that the new owner will shortly be seeking consent to
develop the property potentially for a row of residential houses. We have
not however considered the impact of the Proposal on this property as a
written approval has been provided by the property owner (which has not
been withdrawn).56

[129]

As noted above, the Council’s urban design adviser Ms McKelvie raised
concerns with respect to the internalised elements of the Proposal. These
were responded to by Mr Munro through the Applicant’s reply of 29 August
2021.57 While a change was made to the ground floor of the units to
incorporate a window from the kitchen to allow intervisibility between the
units and the adjacent access or roadways, Mr Munro did not otherwise
agree with or accept Ms McKelvie’s criticisms, and without traversing the
detail of his reasons set out in Annexure 1 to the Applicant’s 29 August
2021 reply, we record here that we accept the analysis that he has
provided.

[130]

The conclusion of the AEE in respect of this topic is set out below,58 and
we adopt it for the purposes of this decision:
Substantial effort has gone into achieving an appropriate balance
between amenity and visual effects and the provision of more
intensive development as discussed in sections above. The design
approach has respected core SHZ development standards and
appropriate MHUZ standards (in order to ensure liveable outdoor
areas and privacy etc, for units), and has carefully considered urban
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Applicant Integrated Substantive Reply, 29 August 2021, Appendix 9 (Mellsop), at [5].
Applicant Response to First Request for Information, 2 June 2021, Appendix 8 (Munro), p.2.
AEE July 2021, Appendix 15.
Applicant Integrated Substantive Reply, 29 August 2021, Appendix 1, Rows 20-24.
AEE July 2021, p.101.
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design considerations and landscape mitigation solutions to arrive at
a proposal which complements its setting and results in less than
minor adverse effects on the environment.

[131]

In general we consider that the land-use related conditions included as
part of the Proposal address most of the key effects for this topic.59 We
note that changes made to the Proposal, including to units O09 and T16,
have avoided the need for us to impose a condition that would have
sought to achieve the same outcome. We have however included a
requirement for certification for these units before proceeding past the
foundation stage to ensure they are constructed in line with the plans. We
have also included a requirement for a landscape management plan
(LMP) which amongst other matters requires the maintenance of all
landscaping for a minimum of five years.

[132]

Otherwise, we consider that the plans provided have addressed all the
physical design elements of the Proposal and have been suitably refined
through the application process. We note that the conditions provide, in
the usual manner, for a further step post-consent that allows for a detailed
check and review of the final plans by the Council prior to the approval of
any building consent relating to the residential buildings. These are
appropriately limited in scope so as not to result in any materially different
outcome than what has been advanced before this Panel.

5.2. TRANSPORT, PARKING AND SAFETY
[133]

Under this topic we consider the potential effects in relation to transport,
parking and safety, including public transport and alternative modes of
transport. Construction traffic effects are addressed in section 5.4
(Construction) below.

[134]

As noted, the Proposal includes a network of new public (local) roads,
private roads, pedestrian accessways and footpaths (including 3m wide
footpaths along the Site frontages to both West Coast and Glengarry
Roads)60. Intersections will be formed onto West Coast Road (one) and
Glengarry Road (two), with the West Coast Road intersection operating
as a left in, left out intersection only. 303 car parking spaces will be formed
across the Site. This includes 242 parks associated with the residential
units, with all units except four (T13 to T16) having dedicated carparking.
There are 12 spaces associated with the commercial tenancies, 45 onstreet parks, as well as four dedicated visitor carparks.61

[135]

504 bike parks are to be provided across the Site, comprising, two
covered bicycle parks per unit plus 32 visitor bike parks with electricity
outlets for re-charging.

59
60
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Noting these also include condtions in relation to lighting and signage.
Noting that there is already a 3m shared path along the West Coast Road frontage to the Site.
AEE July 2021, Appendix 5, at [3.9].
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[136]

The closest bus stops to the Site are located on West Coast Road (151X62
and 154) and on Glengarry Road (152). The closest train stations are
located in Sunnyvale and Glen Eden (1.6kms and 2kms from the Site
respectively).

[137]

The updated AEE provides a summary of the conclusions reached from
the ITA, referred to below, in respect of effects related to traffic generation
(intersection performance and the wider network), walking and cycling,
public transport and road safety. It concludes that:63
Overall, it is considered that the traffic engineering effects of the
proposal can be accommodated on the road network without
compromising its function, capacity or safety. Therefore, from a
traffic engineering perspective it is considered that the proposal will
have less than a minor impact.

Comments received
[138]

Comments received traversed a wide range of potential effects and
concerns. We have grouped these and considered them in seven topic
areas below.

1. Sufficiency of transport assessment
[139]

Initial concerns were raised by Auckland Transport, the Council and
individuals providing comment, on the sufficiency of the transport
assessment and the lack of provision of an ITA which is specifically
required by the Minister’s referral order,64 and by the special information
requirements set out at E27.9(5) of the AUP. In response to requests
made by the Panel, the Applicant subsequently provided an ITA, a draft
CTMP, as discussed below, and further assessment of traffic effects.

[140]

The updated AEE confirmed that the Applicant had adopted the
recommended measures and conclusions set out in the ITA. We are
satisfied that with the provision of the ITA and subsequent clarifications
provided by the Applicant, the requirements of the referral order and the
AUP have been met and we have sufficient information to assess the
transport effects of the Proposal.

2. Need for back berm
[141]

62

63
64

65

AT provided feedback that a 1m back berm was required along all
roadways for utilities and for access to services for maintenance. The
Applicant considered that such a requirement would be onerous and
unnecessary, would reduce the developable land by 1,080m2, that there
is no safety need for a back berm, and that the infrastructure need (to
avoid having to drill through concrete) would occur infrequently.65 The
Panel sought technical advice from Ms Paice of Beca regarding the need
for a back-berm. However, before Ms Paice concluded her advice, the
Being an ‘express’ service with two services in the morning peak but no corresponding service
in the afternoon.
AEE July 2021, p.55.
COVID-19 Recovery (Fast-track Consenting) Referred Projects Order 2020, Schedule 12,
cl.6(a).
AEE July 2021, p.62.
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Applicant advised that it had agreed to provide a non-standard 0.6m back
berm and that Auckland Transport had approved the provision of such a
berm. Ms Paice’s memorandum addressing technical matters therefore
simply noted this issue as being resolved.66 The Applicant subsequently
provided the Panel with a copy of Auckland Transport’s approval on 6
September 2021 as part of its response to the Panel’s Sixth Request for
Information.67 As part of that response the Applicant noted that the back
berm would be accommodated wholly within the 15m-wide road reserve,
while also maintaining tracking for 85th percentile vehicles as required by
E27.6.3.3(1) of the AUP.
3. Traffic generation
[142]

The number of new dwellings and the commercial activities provided for
as part of the Proposal will inevitably result in the generation of additional
traffic. This will have some impact on the adjacent road network, in terms
of potential congestion effects or safety. The latter issue is addressed
separately below. In terms of traffic generation, the ITA provided a traffic
modelling analysis of likely movements to and from the new road
connections and in and around the adjacent intersections of West Coast
Road with Glengarry Road and Parrs Road.

[143]

A summary of findings from traffic modelling with respect to these
intersections, for both the morning and afternoon peak hours, was set out
in the updated AEE. These findings concluded that the expected delays
(measuring in the range of 0.8 to 3.8 seconds) are minimal and within any
daily fluctuations for travel times along these road corridors.68

[144]

The second response from Auckland Transport noted that the modelling
concerns set out in their first response (with respect to the preceding TIA)
had not been addressed and recorded that “[t]he applicant has agreed to
update their ITA accordingly to include more thorough traffic modelling”.69
Those matters related to the timing of traffic measurements (during, in
part, a previous ‘lockdown’ period); calibration of modelled versus
observed queue lengths; and sensitivity testing using a higher traffic
generation rate “to confirm that any effects to the safe and efficient
operation of the adjacent transport network have been sufficiently
anticipated and are acceptable”.70

[145]

The Applicant did not undertake the further modelling sought by Auckland
Transport. The Applicant explained this on the basis that:71
Mr Langwell noted that there is always room to do more modelling,
but that the concerns raised by AT were expressed as a preference,
rather than relating to a likelihood that the modelling was incorrect.

66
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Beca Technical Memorandum, 14 September 2021, p.7. A copy of this Memorandum was
provided to the parties when the Panel circulated the draft conditions on 17 September 2021.
Applicant Response to Sixth Information Request, 6 September 2021, Appendix B.
AEE July 2021, p.55.
Auckland Transport Comments, 11 August 2021.
Auckland Transport Comments, 9 June 2021.
Applicant Integrated Substantive Reply, 29 August 2021, Annexure 1, Row 29.
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[146]

Further comment was also provided from the Applicant’s Traffic Engineer,
Mr Langwell, who advised that he did not propose to provide any updated
modelling for the reasons that:72
The methodology we used in determining the distribution of
development traffic has followed best practice and is a fair
assumption as to the likely outcome. Any changes in distribution are
unlikely to be more the 5% and well within any daily fluctuation of
flows on West Coast Road and through the roundabout.

[147]

We accept the explanation that Auckland Transport’s original request was
a matter of preference rather than an assertion of error. Given the small
duration of delays shown in the modelling, we consider that any sensitivity
factor would be unlikely to result in a significant change to modelled delay
lengths, and as Mr Langwell notes, would be expected to be within normal
daily fluctuations. We therefore do not consider it is necessary to impose
a condition requiring further traffic modelling and an update to the ITA (as
sought by the Council and Auckland Transport in their comments on the
draft conditions). Instead, we find in line with the AEE that “the [level of]
trip generation associated with the proposed development can be
accommodated by the local road network”.73

4. Safety issues
[148]

Comments raised a number of safety issues associated with the
increased number of vehicles entering and exiting the Site, including right
hand turns from the Site, U-turns at the roundabout, alleged exacerbation
of existing congestion, reverse manoeuvring and safety issues at
pedestrian crossings.

[149]

The ITA states that the development of the Site, and associated
completion of new roads and intersections with Glengarry Road and West
Coast Road, would have no detrimental effect on road safety. This was
on the basis that:74

72
73
74

•

The adoption of the road design principles above will promote
the safe use of the new roads and intersections;

•

The existing roads surrounding the site have already been
treated with traffic calming measures providing a slower speed
environment on roads connecting to the site;

•

The historical crash statistics of the roads adjacent to the site
do not indicate a pattern of crashes that will be exacerbated by
the introduction of additional vehicle movements relating to the
proposal;

•

A sight distance analysis indicates that at each of the current
and new intersections, there is a clear line of sight available in
all directions for approaching vehicles. While the Glengarry
Road northern access has an infringement of the SISD sight

Ibid.
AEE July 2021, p.61.
AEE July 2021, Appendix 5, p.25.
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standards it complies with the ASD and MGSD standard which
is deemed acceptable with now tangible risk to road safety; and
•

The introduction of pedestrian facilities to assist people
movement will promote greater awareness and safer
environment for pedestrians.

[150]

While not expressly referring to ‘safety’, Auckland Transport’s 11 August
2021 response confirmed that the additional information and updated
plans provided with the revised Proposal (July 2021) had generally
addressed their concerns with regard to those aspects that contribute to
safety. In particular, the provision of a solid median for the intersection
with West Coast Road, the suitability of the existing zebra crossing and
pedestrian refuge (on West Coast Road), and the traffic calming
measures within the development itself.

[151]

One issue remained with respect to available sight distances in respect of
the northbound approach to the northern-most proposed intersection on
Glengarry Road. A further speed analysis in this area provided by the
Applicant75 identified that the available Safe Intersection Sight Distance
was just 1m short of the 113m required, and the reply considered that the
findings of the ITA remained appropriate.

[152]

Accordingly, we conclude that the overall design in terms of both its
connections to the adjacent road network and the design of internal
roadways will provide for a safe transport environment.

5. Public transport
[153]

While local residents expressed concerns about the availability and
capacity of existing public transport to service the Site, both Auckland
Transport and the Applicant’s traffic advisors considered there was
sufficient capacity within the public transport network to accommodate the
expected demands from the Proposal. Auckland Transport requested and
the Applicant has agreed to install two bus shelters for the outbound bus
stops.76

[154]

With these upgrades, the connectivity provided by the proposed new
pedestrian accessways through the Site and with the provision for bicycle
parking, we are satisfied that future residents of the Site will have a
convenient level of access to bus services. The two rail stations are
somewhat distant from the Site in terms of pedestrian accessibility, but
the use of bicycles or scooters may provide a means by which rail services
may function as a further public transport option for some residents of the
development.

6. Parking
[155]

75
76

Concerns around a shortfall in parking and the resultant effects on
surrounding roads and occupiers of the units was an issue raised by a
number of individuals.

Applicant Integrated Substantive Reply, 29 August 2021, Appendix 1, Row 29.
AEE July 2021, Appendix 5, p.39.
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[156]

As noted above, the Proposal has been designed to accommodate a total
of 303 car parking spaces - 242 spaces for the residential units (one each
except for units T13 to T16), 12 spaces associated with the commercial
tenancies, 45 on-street spaces and four dedicated visitor carparks.

[157]

While some individuals were concerned that the parking rates for the
development were too low, we note that the rate of one space per dwelling
aligns with the requirements of the AUP (per standard E27.6.2.4(T46)).

[158]

The AEE, via the assessment provided in the ITA, noted that the lack of
parking for units T13 to T16 was consistent with the National Policy
Statement on Urban Development (NPSUD) which aims to reduce
dependence on personal vehicles and obstructions to further residential
development. The AEE noted the following additional points regarding
the Proposal in this regard:77

[159]

•

For the four residential units of discussion, future tenants
would be made aware of the situation prior to
purchasing/renting the property and it would not be unknown
to them. Therefore, they will not choose to buy or rent the unit
if it does not suit their needs.

•

Space will be provided within the curtilage of the four
residential units for bicycle/scooter parking;

•

Bus stops are provided on West Coast Road and Parrs Cross
Road for travel by means other than the private car, as well as
the provision of footways throughout the site linking to the
public footpath network;

•

Non-allocated car parks will be available on street and are
likely to be available given all other units have parking spaces,
which residents will be able to use if desired;

•

Non-allocated car parking spaces are provided as close as
possible to the four residential units of discussion.

The Council’s traffic engineering adviser (Mr Shumane) initially advised
that the level of parking would be appropriate, and that:78
it is not expected that the overspill will overflow onto Glengarry Road
or other streets in the area. We make this conclusion from
observations rather than analysis.

[160]

That review did caution that parking demand will nevertheless be high and
could oversaturate available spaces. In this regard Mr Shumane
recommended the installation of no-stopping lines on berms where
separate from parking bays and vehicle crossings. This recommendation
has been adopted in the conditions.

[161]

Mr Shumane’s later response in relation to the revised Proposal advised
that “[w]e maintain the same views as previously presented and we don’t
believe that the changes made to the original design would alter the likely

77
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AEE July 2021, p.55.
Council comments, 11 June 2021, Attachment F.
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parking environment”.79 We took that to indicate continued support, but
the response then concluded that:
Overall, having considered the revised design our views in terms of
effects have not changed and we are generally in agreement with AT
in this regard except for the issue of parking supply, which doesn’t
seem to have been addressed fully in the follow up comments.

[162]

To the extent that Mr Shumane’s review indicates a concern about overall
parking provision, we adopt the Applicant’s response which refers to
section 3.9 of the ITA (that parking arrangements are acceptable) and
states:80
The comments from Mr Shumane seem to indicate that parking
effects can be managed by appropriate no stopping at all times lines
(see SUB-A condition(18)), which are included as a condition of
consent and thus this effect of concern has been appropriately
mitigated.
We do not propose to address this further except to state that
Auckland Transport has consider the proposed shortfall in parking
and considers it to be acceptable.

[163]

While we were initially concerned that the units without any dedicated
parking were those furthest from the bus services on West Coast Road
(as separate from the supply of parking for the development as a whole),
additional comment from Mr Munro (dated 9 August 2021) outlined, with
reference to other examples, reasons why the proposed layout was
acceptable in urban design and transport terms. He noted that the issue
was “a reflection of the spatial challenges of dealing with the corner part
of a Site that has very limited road frontage”. More particularly, he noted
that it is:81
Increasingly likely that design and access solutions such as can be
seen with Block T(d) will become common in Auckland in suburban
settings as a result of both the [AUP]’s current provisions and
[NPS:UD]’s directions. It will become increasingly rare for dwellings
to be provided with car parking facilities at the rate that has been
achieved with the current overall proposal. Eventually the strategic
goal of a less vehicle-dependent urban form will dictate a need to
operationally ‘let go’ of a preference for vehicle access and parking
for all units as a presumptive part of what is considered a ‘good’
outcome.

[164]

Notwithstanding that commentary, it was acknowledged by Mr Munro that
an improved level of accessibility for these units in terms of servicing by
larger vehicles (e.g., emergency or loading vehicles) should be provided
for,82 and the incorporation of a paved strip from Road 1 was added to the
Site plans.

[165]

As noted, there is also a parking shortfall associated with the commercial
activities proposed for the Site, with 12 spaces provided as opposed to
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Council comments, 13 August 2021, Attachment F.
Applicant Integrated Substantive Reply, 29 August 2021,Appendix 1, Row 34.
Applicant Response to Third Request for Further Information, 19 August 2021, Appendix 2
(Munro), at [12].
Ibid, at [17].
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the 17 required by the AUP standards (per E27.6.2.4). In this regard the
AEE comments that:83
•

Significant on-street parking (well over 45 car parks) is
provided along the new local roads immediately adjacent in
reasonable proximity to the commercial and café space to
assist with any potential overflow. Likewise, these on-street car
parks are relatively conveniently accessible for the limited
number of dwellings that have a car parking shortfall;

•

The proposed café and community centre and commercial
centre is anticipated to be predominantly used by residents
within the proposed residential activity on site. Both the
activities of the café and the commercial centre are within
walking and cycling distance to the residents, reducing the
need to drive and park near these activities; and

•

There are opportunities to travel by modes other than by
private vehicle with bus stops near the site and a cycle route
running to the north of the site reducing the need for travel by
car to the activities.

[166]

We accept that commentary and consider the proposed commercial / nonresidential spaces to be located in a way that enhances their accessibility
for residents of the development. We also consider that parking in
accordance with the standards would be an inefficient use of land within
the Site and would be contrary to those broader objectives that seek to
reduce reliance on vehicle trips.

[167]

One remaining aspect with respect to parking relates to a concern raised
by Auckland Transport in their August 2021 comments regarding removal
of the two parking spaces on West Coast Road, outside the Pop Inn Dairy.
The Panel subsequently sought clarification as to what mitigation was
proposed, and whether parking could be reinstated nearby. The
Applicant’s response to the Sixth Request for Information advised that
existing demand for these spaces would be accommodated by new onstreet parking spaces within the proposed development (areas of Road 1
and Road 2 in proximity to the new commercial spaces), and that:84
The combination of the new roads and nearby street parking (circled
below in red), together with the increase in potential customer base
for the dairy is considered adequate compensation for the loss of the
two carparks on West Coast Road.

[168]

In considering this response, we acknowledge the point made as part of
the Applicant’s response that the on-street spaces within the development
will be a safer proposition than the existing West Coast Road spaces
which are located on the footpath.

[169]

Overall, we find that the parking arrangements for the development are
satisfactory and will be able to meet the expected normal parking

83

84

AEE July 2021, p.55. We note that this passage refers to the “community centre” which has
subsequently been changed to a communal storage facility.
Applicant Response to Sixth Information Request, 6 September 2021, p.3.
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demands associated with occupation and use of the proposed dwellings
and commercial / non-residential activities.
7. Bicycle storage and e-bike and car charging
[170]

In response to concerns the Panel raised regarding the lack of storage
facilities, particularly for bicycles,85 the Applicant amended the Proposal
to provide a total of 504 secure bike storage parks throughout the Site.
This comprised two spaces for each dwelling as well as 32 visitor spaces
and two dedicated bike parks for the commercial activities.86

[171]

In response to feedback from the Infrastructure Commission regarding
electric vehicles, the Applicant made provision for electric vehicle
charging ports in underground outlets.87 This was also referenced in the
updated AEE (July 2021) with respect to the manner by which the
Proposal would assist to achieve the purpose of the FTA and in particular
cls.19(d)(iv) and (vii) and (e) relating to efficiency and productivity
outcomes and reducing greenhouse gas emissions.

[172]

The inclusion of measures relating to bicycle storage and electric vehicles
have been provided for by way of conditions. On that basis, we consider
that the Proposal has an acceptable level of provision for such transport
modes for residents of the development and that suitably aligns with
broader directives towards encouraging their greater use.

Panel findings and conditions imposed
[173]

Overall, based on the changes to the Proposal and revisions to the
matters to be addressed and confirmed through the conditions of consent,
we accept the conclusions set out in the ITA and the conditions
recommended by the Beca technical advisers, and consider that the
Proposal will have a minor impact on the function, capacity or safety of
the adjacent road network.

5.3 INFRASTRUCTURE
[174]

In this section we consider the provision made for infrastructure and the
Proposal’s infrastructure related effects.

[175]

The Applicant provided an Infrastructure Report which addressed
flooding, earthworks/contamination, access, stormwater, wastewater,
water supply, power supply, telecom and gas.88 This Report concluded
that:

85
86
87
88

•

Environmental effects from erosion and sediment during
construction can be mitigated.

•

The site access design complies with the requirements of the
Unitary Plan.

Comments were also received about the provision for scooter parking.
AEE July 2021, Appendix 5, s.3.10.
AEE July 2021, p.78.
AEE July 2021, Appendix 6A.

44
•

Firefighting supply can be provided by installation of new fire
hydrants.

•

Water Supply can be provided through installation of new
public infrastructure.

•

The downstream stormwater network has sufficient capacity
for the development.

•

Stormwater servicing can be provided via a public network
extension.
•

SMAF requirements of the Unitary Plan can be met through the
use of stormwater detention tanks, retention tanks, storm filters
and raingardens on site.

•

The downstream wastewater network may require upgrade to
facilitate the development as is over capacity.

•

Wastewater servicing can be provided via upgrades/extension
to the existing public connections.

•

Telecoms and Power Supply can be provided via new
connections.

•

Streetlight LUX levels can be achieved through installation of
new streetlights.

[176]

An Addendum to the Infrastructure Report was provided as part of the
Applicant’s revised Proposal.89 This noted that most sections of the
report remained accurate, but that with the revised design, some plans
had been updated, and some further information had been obtained or
was being sought to address matters raised. The Addendum also
advised that the conclusions remained accurate except in relation to
wastewater as “the downstream network is larger /has more capacity
than anticipated”.90

[177]

The key infrastructure effects raised in comments received on the
Proposal related to stormwater, wastewater, water supply and waste
management. We address each of these topics separately below noting
generally what is proposed, the comments received and our findings on
the issues.

1. Stormwater
[178]

89
90
91

The AEE summarises the measures proposed to manage stormwater on
the Site.91 These include the use of raingardens in public roads, storm
filter systems and catchpit inserts in private COAL’s, with all COALs and
dwellings having separate stormwater detention systems. Conditions are
proposed to ensure these measures are implemented including a
requirement for the preparation and certification of a stormwater

AEE July 2021, Appendix 6B.
Ibid, p.3, Row 10.
AEE July 2021, p.66.
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management plan (SMP), and future management of the same by a
stormwater operation and management plan (SOMP).
Comments received
[179]

The key stormwater issues raised in comments related to the size, extent
and need for a whole of life cost assessment for rain gardens, provision
made for overland flow paths (including the potential for daylighting), and
the inclusion of build-overs.92

[180]

To understand the implications of these issues to the design of the
Proposal and our ability to mitigate effects through conditions, we issued
a number of information requests to the Applicant and sought expert
advice from Beca technical experts.

[181]

In relation to rain gardens the Applicant subsequently provided
information confirming that it had provided a whole of life cost assessment
to the Council and Auckland Transport, that the Council had agreed that
rain gardens were the preferred option, and that the rain gardens
proposed were able to be accommodated within the roads.93 Plans were
updated to reflect the location of and maintenance access requirements
for the rain gardens.

[182]

The comments in relation to overland flow paths were mostly directed at
appropriate condition wording, as the Council accepted that the Applicant
had protected and provided for the route of the overland flow path.94 The
Council also accepted the Applicant’s view that daylighting of part of the
overland flow path was not necessary or appropriate.95

[183]

The design of the rain gardens were also understood to be an issue as
between the Council and Auckland Transport. However, the technical
advice the Panel received from Beca was that the rain gardens were
consistent with the Council’s Stormwater Code of Practice and thus were
of an acceptable design.96 Accordingly, we have adopted the approach
that the rain garden designs are appropriately aligned with the relevant
guidance documents and anticipate that all relevant asset-owner
approvals will be able to be resolved at the Engineering Plan Approval
stage.

[184]

In relation to build-overs the Council comments were directed at
understanding why multiple build-overs were necessary within the
development. The Panel also sought expert technical advice from Beca
on the appropriateness of providing build-overs in what is effectively a
greenfield site. The advice we received was that inclusion of build-overs
on greenfield sites is unusual, and while amendments had been made to
the Proposal to reduce the number of build-overs, there were still three
lots shown as being partially or completely over new public stormwater or

92
93
94
95
96

Being proposals to allow buildings/structures to be built over stormwater pipelines.
Applicant Integrated Substantive Reply, 29 August 2021, Appendix1, Row 30.
Council comments on revised Proposal, Appendix H, Attachment 2.
Council comments on revised Proposal, Appendix H, Attachment 2.
Beca Technical Memorandum, 14 September 2021, p.9.
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wastewater lines.97 The technical advice we received from Beca was that
such build-overs should be removed unless the asset owner provided
prior written permission at the Engineering Plan Approval stage.98
[185]

We note that comments were also received from a few individual property
owners stating they did not want any pipes, drains or cables associated
with the development to be run through their properties. The Panel
understands that such matters do not form part of the Proposal.

Panel findings and conditions imposed
[186]

[187]

With the revisions made to the Proposal and the further information
provided, the Panel is satisfied that stormwater effects can be
appropriately managed through the imposition of the conditions we have
imposed. These include conditions requiring:
(a)

landscape plans identifying the location of (and planting within)
rain gardens;

(b)

the preparation and implementation of both a SMP and a SOMP;

(c)

the provision and maintenance of overland flow paths; and

(d)

Engineering Plan Approval of designs for rain gardens as well as
a requirement to obtain the relevant asset owner’s permission for
any build-overs that remain as part of the Proposal.

We have not included a condition requiring a whole of life cost assessment
for the rain gardens (as requested by Auckland Transport and the
Council). Such a condition was sought to provide time for those entities
to complete their review of the whole of life cost assessment they had
already been provided.99 We do not consider it is necessary or
appropriate to impose such a condition for that purpose. We consider any
such issues can be addressed through the Engineering Plan Approval
process.

2. Wastewater
[188]

Watercare and the Council raised a number of technical queries regarding
the capacity of the existing pipe to service the development, access rights
and responsibilities and the need for updated plans. The Council also
indicated that it considered a discretionary activity discharge consent may
be required under Rule E5.4.1(A6) for the proposed laundromat.

[189]

Comments were also received from some neighbours who expressed a
wish that no pipes, drains or cables be run through their properties.

[190]

In response to the comments received, the Applicant undertook further
investigations in relation to capacity considerations, updated its plans and
proposed amendments to conditions.

97
98
99

In the materials before us these lots were identified as Lots 81, 134 and 252.
Beca Technical Memorandum, 14 September 2021, p.6.
Refer Appendix 4 which summarises the feedback received on the draft conditions.
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Panel findings and conditions
[191]

We accept the conclusions set out in the updated AEE that wastewater is
available to serve the subdivision via existing public networks and that no
upgrade to the pipe is required.100 We also note that Watercare has
confirmed that access to a wastewater maintenance hole located at 446A
West Coast Road can be provided via s.181(4) of the Local Government
Act 2002 if additional works are required for this connection.101

[192]

We consider that any wastewater effects can be appropriately managed
through the conditions we have imposed, which require installation in
accordance with the Infrastructure Report.

[193]

In relation to discharges from the proposed laundromat, we accept the
Applicant’s advice that as the discharge is to an existing public network,
a separate discharge consent is not required.102

3. Water supply
[194]

Initial comments provided by Watercare and the Council suggested that
upgrades would be required to the water supply network to ensure
reliance of supply,103 and that fire-fighting water supply for the commercial
units needed to be provided.

[195]

The AEE confirmed that the Applicant would upgrade the existing
infrastructure along West Coast Road as requested by Watercare, and
that the New Zealand Fire Service was happy with the adequacy of the
fire hydrants serviceability, locations and access for fire trucks.104

Panel findings and conditions
[196]

We accept that water supply is available and effects on existing networks
have been appropriately addressed through the measures proposed in
the AEE and Infrastructure Report, and through the imposition of
conditions requiring compliance with the Infrastructure Plan.

4. Waste management
[197]

The proposal as originally submitted did not include any details as to how
waste would be managed on-site. This was also a matter raised in the
Council’s comments on the original proposal.105 Following our further
information request of 20 May 2021, the Applicant provided a draft Waste
Management Plan (WMP) to address this issue.106

[198]

This draft WMP indicates that 14 units will be provided individual bins for
kerbside collection with the remaining 232 units using 13 communal waste
enclosures dotted throughout the Site. The café would have its own waste
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AEE July 2021, p.68.
AEE July 2021, pp.68 and 69.
Applicant Integrated Substantive Reply, 29 August 2021, Appendix 1, Row 5.
Council comments, 11 June 2021, Attachment I Watercare.
AEE July 2021, p.70.
Council comments, 11 June 2021, Attachment C Urban Design, p.22.
Applicant Response to First Request for Information, 2 June 2021, Appendix 10.

48

enclosure with a separate communal waste enclosure to service the
remaining retailers and community centre (now communal storage
facility).
[199]

The draft WMP expressed the view that the proposed level of service is
sufficient for the expected number of residents and size of the commercial
aspects, but that greater capacity can be added through more frequent
collections if required. It also included recommendations in relation to the
design of the waste enclosures including the provision of a wash-down
tap.

Panel findings and conditions imposed
[200]

[201]

While the draft Plan has not yet been updated following the revision of the
Proposal, as the revised Proposal involves less dwellings, and continues
to provide appropriate access for rubbish trucks, we are satisfied that:
(a)

the waste management needs of the new community can be met;

(b)

the effects on existing public waste management services will be
less than minor given most of the development will be privately
serviced; and

(c)

appropriate measures have been proposed (such as screening
of waste bin areas, and inclusion of wash-down taps) to mitigate
the effects of waste enclosures.

We have included conditions which require the preparation, certification
and implementation of a WMP, and which clarify that the Incorporated
Society will have responsibility for ensuring ongoing compliance with that
Plan. With these we are satisfied that waste management matters have
been appropriately addressed.

5.4 CONSTRUCTION
[202]

In this section we consider the potential effects associated with
construction for the five stages of the subdivision. We note that the
Applicant has indicated that it intends to complete all five stages within
two years. However, it is understood this time period estimate is from the
time that the initial site earthworks are complete. The Applicant may
need to reconsider its programme in light of the statutory constraints
under the FTA concerning commencement and lapsing of consents
outlined earlier.107

[203]

The main effects considered relate to:

107

(a)

earthworks, contamination dust and air quality;

(b)

construction traffic;

(c)

construction noise; and

Refer paragraphs [7]and [15] above and [323]and [324] below.
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(d)
[204]

disruption to services.

We address each of these topics separately below noting the comments
received and our findings on the issues.

1..Earthworks, contamination, dust and air quality
[205]

Consents for dewatering, earthworks and contaminated land remediation
did not form part of the Application before us.

[206]

Instead, the Applicant elected to seek such consents directly from the
Council. The Council granted the consents on 1 July 2021108 and we were
provided with a copy of those consents on 29 July 2021 as part of the
Applicant’s revised Proposal.109

[207]

As a result of the design changes made in its revised Proposal, the
Applicant advised that the earthworks volumes and areas would need to
be changed, and the proposed duration of the works would be slightly
longer. The Applicant requested that we grant a variation of the
earthworks consent to accommodate these changes.110

[208]

As already noted, the Panel sought legal advice on our ability to grant a
variation to a consent which did not form part of the original Proposal.
Following confirmation that there was unlikely to be jurisdiction, the
Applicant elected to withdraw this request, and to seek a variation from
the Council instead.

[209]

Despite earthworks (and associated activities) not forming part of the
Application before us, a number of potential effects were raised by
persons commenting on the Application, with the Applicant addressing
these in their AEE. We therefore discuss these below.

Comments received and Panel findings and conditions
[210]

Comments received related to geotechnical engineering matters, the
treatment of contaminated soil, as well as dust and air quality issues.

[211]

In terms of geotechnical issues the Council confirmed it had considered
these through the earthworks consent process. This is evident through
the decision report for that consent that the Applicant provided to us.111
The Applicant further advised us that there were no significant
geotechnical constraints or land stability issues with the Site and that as
the Proposal had been designed in accordance with geotechnical
recommendations there is no risk to the Site or surrounds from
instability.112 We accept that advice.

[212]

In terms of contaminated soil, concerns were expressed by Te Kawerau
ā Maki and other individuals about the need to ensure contaminated land
is effectively managed. The AEE described how the Applicant had

108
109
110
111
112

Consent numbers BUN60368786, LUC60367935, WAT60374064, and DIS60368787.
AEE July 2021, Appendix 3.
AEE July 2021, p.64.
AEE July 2021, Appendix 3.
AEE July 2021, pp.82, 85, and 106.
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provided a Detailed Site Investigation (DSI) report and Remediation
Action Plan (RAP)113 as part of its earthworks consent application. These
were intended to assess the extent of the contamination and provide
appropriate methods to remediate the soil prior to any work, subdivision
or use of the Site. To ensure any remediation works required under those
plans is completed, the Applicant proposed, and we adopted, a
subdivision consent condition requiring remediation in accordance with
the earthworks consent (or any subsequent variations to that consent)
prior to any s.224(c) certificate being able to be issued.
[213]

In terms of dust and air quality issues, the AEE proposes limits on vehicle
movements, the use of a water truck to dampen surfaces, covering of
stockpiles with plastic (if required), and other control measures in case of
odour.114 These are all standard mitigation measures, and to the extent
these are relevant effects for us to consider,115 we are satisfied that they
will adequately address any such effects.

2. Construction traffic
[214]

When the Application was first submitted it did not include a draft CTMP
setting out how construction traffic would be managed. In response to the
Panel’s request a draft CTMP has been provided.116

[215]

The ITA concludes that the adjacent road network can accommodate
traffic volumes associated with the construction phases and the
implementation of the CTMP will ensure that any potential impact on the
surrounding area is minimised.117 The AEE also notes that such effects
were considered as part of the earthworks consent approved by the
Council. That consent includes conditions requiring the provision of a
detailed CTMP to address potential construction traffic impacts on the
adjacent road network, through measures to control the times of operation
(e.g., avoiding peak periods), identifying truck routes, and addressing the
various factors associated with construction traffic in order to minimise
any potential impact. In terms of capacity, the ITA advises that:118
the adjacent road network can accommodate the traffic volumes
associated with the construction phases, and the implementation of
a traffic management plan will ensure that any potential impact on
the surrounding area is minimised.

Comments received
[216]

113
114
115
116
117
118

Auckland Transport had noted in their first set of comments (9 June 2021,
item 23) that “[t]he applicant has proposed a condition of consent to
provide a CTMP. AT agrees with imposing this condition in order to
manage construction traffic appropriately”. It reiterated this conclusion in
its second response (11 August 2021).

Comprising the original report and an updated report (Appendix 26 to the July 2021 AEE).
AEE July 2021, p.66.
Noting that these effects have been assessed separately under the earthworks consent.
AEE July 2021, Appendix 24.
AEE July 2021, Appendix 5, at [5.5].
AEE July 2021, Appendix 5, at [5.5].
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[217]

Other individuals expressed concern about the effects construction traffic
may have on the condition of the roads and in exacerbating existing traffic
issues.

Panel findings and conditions
[218]

In considering this issue we are mindful that a CTMP requirement has
already been imposed for the separate earthworks consent. However, as
the activities authorised under this consent may have different
construction traffic effects to that authorised under the earthworks
consent, we consider it is appropriate that a separate CTMP requirement
be imposed under this consent.

[219]

In considering the matters to be included in the CTMP for this consent we
are cognisant that there may be periods where earthworks are being
undertaken on one part of the Site (under the earthworks consent) while
construction activity (authorised under this consent) is proceeding on
another part. We have therefore sought to ensure that the requirements
for the CTMP for this consent do not conflict with those imposed by the
Council. We have included similar requirements to those imposed as part
of the earthworks CTMP but have included some additional matters in
response to comments received from the Council and Auckland Transport
on the conditions. These matters include further details regarding traffic
and pedestrian/cyclist control measures, consultation obligations, and the
implementation of measures to ensure satisfactory vehicle and pedestrian
access is maintained to adjacent properties at all times.

[220]

Further, and as already noted, as the Applicant intends to apply to the
Council to vary its current earthworks consent, we consider the Applicant
could seek to further align the CTMP requirements through that process,
should it wish to do so.

[221]

On the basis of the implementation of a final CTMP(s), we agree with the
Applicant’s assessment that construction effects on the surrounding area
are minimised,119 and find accordingly.

3. Construction noise and vibration
[222]

The Application as originally submitted did not include an assessment of
construction noise and vibration effects. This appeared to be on the basis
that:120
Given the absence of hard substrate, the soil classification of Class
D, and the shallow foundations recommended, there is no
requirement for rock breaking, so the proposed works can comply
with conditions of consent for construction noise and vibration in
accordance with the AUP Rules E25.6.27 – Construction Noise, and
E25.6.30 – Vibration, and this is recommended as Land Use
Conditions 14 to 18 of consent in Appendix 22.

119
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AEE July 2021, p.59.
AEE March 2021, p.66.
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[223]

However, as part of its 20 May 2021 further information request the Panel
requested that the Applicant provide confirmation from a suitably qualified
and experienced acoustic expert that the Proposal complies with the
construction noise and vibration standards in the AUP.

[224]

In response, the Applicant provided a draft construction noise and
vibration management plan prepared by Styles Group.121 This plan
identified the existing dairy and nine properties along the eastern
boundary of the Site (14 - 24 West Coast Road) as being the nearest
properties where construction noise and vibration would be experienced.

[225]

The plan details the expected duration of the works, the construction
hours, the AUP standards and the methods and mitigation measures to
be used to ensure that those standards are met. The plan requires
notification of neighbours in advance of works and establishes a complaint
management system and series of corrective action measures should
issues arise.

Comments received
[226]

General concerns were raised by individuals providing comment on the
Application regarding the potential for noise and vibration effects,
including shaking of houses. The Council in its feedback on conditions
sought the inclusion of pre and post construction building surveys to
address potential vibration effects.

Panel findings and conditions imposed
[227]

We are satisfied that the measures proposed in the draft construction
noise management plan will sufficiently manage any construction noise
and vibration effects to ensure compliance with the relevant AUP
standards.

[228]

In relation to vibration, we have determined that pre and post construction
building survey conditions are not necessary. We received no evidence
that such conditions were warranted and given there is no requirement for
high impact excavations or works involving piling or rock breaking, we
accept the Applicant’s opinion that the works can comply with the relevant
AUP vibration standard (E25.6.30).122

[229]

We have imposed conditions to ensure noise and vibration effects will be
appropriately managed. These include:

121
122

(a)

requiring a final noise management plan to be provided and
certified by the Council prior to construction commencing, and
implemented throughout the duration of any construction activity;

(b)

limits on the hours in which any noisy construction activities can
be undertaken; and

(c)

vibration limits which must be met during construction.

Response to First Request for Information, 2 June 2021, Appendix 11.
AEE July 2021, p.63.
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[230]

As with our assessment of construction traffic effects, we have sought to
ensure that the requirements for the CNVMP are consistent with the hours
of work and noise limits established in the Council consent for the
earthworks phase.

4. Interruption of services
[231]

The potential for construction to disrupt or interfere with services was not
directly assessed in the AEE. It was, however, a matter which was raised
by some individual neighbours who provided comment on the Application.

Panel findings and conditions
[232]

We accept, like with any development project, there is the potential for
some services to be temporarily disrupted or disconnected while
construction is being carried out. In our view, what is important is that
there are processes and procedures so that should such disruption or
disconnection occur, the Applicant is aware of it and required to take steps
to address any issues.

[233]

The Applicant recognised this through proposing a condition requiring its
construction management plan to include procedures to address
complaints. With the changes we have suggested to this condition to
make it more specific about what is required, we are satisfied that these
effects (should they arise) will be appropriately managed.

Overall Panel findings and conditions imposed
[234]

Overall, we consider that any construction related effects will be
temporary, that they are able to be effectively managed, and that with the
conditions we have imposed will be minor.

5.5 NOISE
[235]

In this section we address noise effects with the exception of those
relating to construction noise which have been addressed above.

[236]

The AEE notes that the potential noise effects relate to the operation of
the commercial node, the increased residential use of the Site and traffic
effects from the increased use.123

[237]

In terms of the commercial node, the main potential source of noise effects
is the café. To address these noise effects the Applicant proposed the
following restrictions:

123

(a)

public opening hours limited to 7am to 10pm Monday-Saturday,
and then 9am to 6pm Sunday and public holidays;

(b)

no outdoor dining after 6pm; and

(c)

no amplified music before 10am or after 6pm.

AEE July 2021, p.105.
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[238]

In terms of the increased residential use, the AEE states that:124
While it is appreciated that there is a higher density proposed than
for a standard subdivision and development (a further 130 dwellings
compared to the standard example of 106 dwellings and minor
dwellings described above in Section 10.1), the noise effects will
reflect those typically expected for development of a site of this size,
noting the provision for IRD’s in the SHZ with no specified density or
other development standards applicable under AUP rules.

[239]

For traffic noise, the AEE notes that there is provision for only one carpark
per unit (with four units having no carpark). The AEE therefore concludes
it is possible that the noise effects from the proposed vehicle movements
would be less than under a standard subdivision over the Site.125

Comments received
[240]

The comments received focused on the potential noise effects of the café
and the need for an acoustic assessment given the café shared a
boundary with residentially zoned land.126

[241]

In its revised Proposal the Applicant provided an Acoustic Design and
Management Plan (Acoustic Plan), which recommended a number of
further measures to mitigate noise. These included:
(a)

no opening window(s) on the eastern façade of the café;

(b)

controls around mechanical plant (ventilation etc);

(c)

a 2m acoustic fence along the eastern boundary of the café;

(d)

screening of the bin area; and

(e)

controls on outdoor play equipment.

[242]

The Council in its feedback on the revised Proposal sought to have all of
the measures recommended in the Acoustic Plan (with some additional
clarifications) carried through into conditions. These included restrictions
on outdoor speakers, on using and accessing the bin area outside
opening hours, the use of acoustically absorptive panels or furniture within
the café, and a restriction on the height of the play space.

[243]

The Applicant largely accepted all of these recommendations and
proposed draft conditions to give effect to them.

Panel findings and conditions imposed
[244]

124
125
126

In terms of the operation of the café, we consider that with the changes
made to the Proposal to incorporate the recommendations from the
Acoustic Plan, and with the conditions we have imposed, the potential
noise effects of the café will be minor.

Ibid.
AEE, July 2021, p.105.
Council comments, 11 June 2021, p.2.
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[245]

In terms of the potential noise effects arising from increased residential
and traffic use, we accept the Applicant’s conclusion that:
The noise effects from residential activity and traffic are also likely able to be
able to comply with AUP standards for this and are highly anticipated in the
SHZ.

[246]

We have however been mindful of the potential for increased noise for the
properties at 446A-446D West Coast Road and have imposed a
requirement for acoustic fences within COAL areas along that Site
boundary.

[247]

Overall, we are satisfied that potential noise effects have been
appropriately addressed and there will be no resulting unreasonable
emission of noise or vibration, provided the conditions of consent are
complied with.

5.6 SOCIAL AND ECONOMIC
[248]

In this section we consider the social and economic effects of the
Proposal, both positive and adverse.

[249]

The AEE records that:127
This proposal would create a considerable number of jobs within the
construction industry, with an estimated 623 Full-Time Equivalent
jobs created on an annualised basis (i.e., if construction takes two
years then 312 Full Time Equivalent Jobs would be created in each
year). This project would provide employment to people working
within an industry affected by the economic downturn as a result of
Covid-19. Not only that, but the project would contribute to the wider
economy in that the construction industry has a value-added figure
of $133,000 per FTE employee. This equates to a GDP contribution
of $82.9m for 623 FTE’s.
The Applicant intends to employ local contractors Hero International
and GJ Gardner Homes (West Auckland) for the development. Hero
International will construct 146 dwellings and GJ Gardner Homes
(West Auckland) will construct 100 dwellings.
Hero International
Specific to the proposal, Hero International anticipate the
employment of between 136 and 198 staff (this includes
subcontractors who they directly employ) for the development.
…
GJ Gardner Homes anticipate the employment of 4 staff (two project
managers and two quantity surveyors) and approximately 100
subcontractors for the development. Due to the need for the roles to
be present on site, prospective job applicants are anticipated to be
those living close to the site, within the West Auckland region.

[250]

127

In addition to the economic benefits accruing from construction
employment, the AEE states that there will be “spin-off effects to the local

AEE July 2021, p.73.
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retail economy (particularly the Glen Eden commercial centre) from
having more people living and working in the area.”128
[251]

The Proposal will contribute 236 new dwellings to the housing stock in
Auckland, 98 of which will be KiwiBuild affordable houses. In total the
development provides 647 bedrooms with a total maximum occupancy of
883 persons.129 This is significantly more than could be provided if the
Site were developed for single standalone dwellings (53) or assuming
minor dwellings on all lots (106).

[252]

The Proposal provides communal facilities and recreation areas for the
use of residents and the wider neighbourhood. These include 3m-wide
footpaths along the West Coast and Glengarry Road frontages of the
Site,130 passive recreation areas, a multi-use games playground and
barbeque area, a community orchard, communal bike storage facilities, a
communal storage facility, and a café, laundry and other small commercial
facilities.131

Comments received
[253]

The New Zealand Infrastructure Commission considered that the
Proposal would provide an economic stimulus as a result of the
construction and development of the Site.

[254]

The Minister of Land Information supported the Proposal on the basis that
it would result in an increase in the supply of affordable housing, generate
employment and contribute to a well-functioning urban environment.

[255]

Comments from residents in the main acknowledged the potential for the
Site to contribute to a reduction in the housing shortage, but expressed
concerns about:

128
129
130
131

(a)

the capacity of the existing facilities in the area (such as schools,
doctors, pools, parks/reserves) to cope with the scale of the
development proposed;

(b)

the suitability of the new parks/reserves proposed and ownership
and maintenance of these areas;

(c)

the ability of the development to promote employment when
there is currently a builder/supplies shortage and a healthy level
of employment; and

(d)

the effect of the commercial node on existing businesses in the
area.

AEE July 2021, p.75.
AEE July 2021, p.15.
Noting that there is already a 3m shared path along the West Coast Road frontage to the Site.
AEE July 2021, p.54.

57

Panel findings and conditions imposed
[256]

We accept the conclusion expressed in the AEE that overall:132
The subdivision and development of this site for the proposed IRD
has demonstrated in the assessments in this report that it can be
achieved in a manner which aligns with the relevant objectives and
policies and assessment criteria, and will result in a significant net
environmental gain overall through making the most efficient use of
the land, providing additional affordable housing, and assisting with
economic and social adversities brought about by Covid 19 through
the provision of employment for construction, and to a lesser degree
through the commercial node introduced as part of the application.

[257]

We acknowledge that the development is likely to result in an increase in
demand for existing community services and facilities. While such effects
may be more noticeable where, as here, an IRD is proposed, such effects
are a normal incidence of residential development and are usually
temporary. We consider the staging of the development will assist at least
in a small way to mitigate some of these effects. The provision within the
Site of recreation reserves and some limited commercial facilities will
offset at least some of the demand for services and the Site’s proximity to
bus services will enable residents to travel further afield to access services
should that be necessary. Overall, we consider the social and economic
effects of the Proposal will be positive.

5.7 HERITAGE
[258]

The Application does not provide any detailed discussion of potential
archaeological / heritage effects (other than the cultural heritage aspects
discussed in Part 4 above). This is on the basis that the historic
modifications to the Site have resulted in a low likelihood of any
archaeological matters being present.

Comments received
[259]

Heritage NZ confirmed that there are no known archaeological sites
recorded within the Site or its immediate vicinity, and that there are no
relevant entries on the New Zealand Heritage List.133

[260]

However, Heritage NZ considered that there was potential for
archaeological material to be present given the previous Dalmation
settlement at the Site from 1936 and earlier European settlement.
Heritage NZ considered a full heritage assessment should be provided
prior to a decision being made on the Application, or if that was not
possible conditions requiring such an assessment prior to the
commencement of physical works along with accidental discovery
protocol conditions. This request was supported by the Minister for Arts
Culture and Heritage.

132
133

AEE July 2021, p.122.
Heritage NZ comment on Nola Estate, 11 June 2021, p.5.
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[261]

The Applicant’s response to this request was that these matters were best
addressed under the separate earthworks and contamination consent.
We agree.

Panel findings and conditions imposed
[262]

Given the absence of any known archaeological sites within the
boundaries or vicinity of the Site and given the modification which has
occurred as a result of the horticultural activity, we consider there is a low
likelihood of any archaeological material being present on the Site.
Consequently, we do not consider it is necessary for there to be a full
heritage assessment before consent can be granted. We also consider
such a condition is likely to have little utility given bulk earthworks have
been consented (and commenced)134 without such a requirement being
included under the separate earthworks consent. To the extent that any
part of the Site remains undisturbed, we would encourage the Applicant
to record any heritage values associated with the Dalmation settlement
prior to the commencement of works under this consent. We do not
however require this as a condition of consent.

[263]

In terms of Heritage NZ’s request regarding the accidental discovery
protocol, as bulk earthworks are being undertaken under the separate
earthworks consent, , we do not consider such a condition is strictly
necessary under this consent. However, for consistency, we have
imposed a similar accidental discovery condition to apply during
construction, with the only material change involving the express
identification of Te Kawerau ā Maki as one of the groups with mana
whenua interests in the area.

5.8 OTHER MATTERS
[264]

A number of other matters were raised in comments received on the
Application which appear to go beyond matters that the Panel is able to
address under the FTA and RMA framework. These included potential
effects on property rates for the area, concerns regarding the type of
businesses to be enabled in the commercial centre, and requests for other
parties to be given an invitation to comment. These matters are therefore
not directly addressed further in this decision.

[265]

We also note that, in the interests of brevity, we have not included a
detailed response to each submission which has raised concerns
regarding effects. However, we confirm we have read all submissions,
and considered the points made in carrying out our assessment of effects,
as well as our assessment of the relevant planning instruments which
follows in the next sections.

134

The further comments from Ms Nisbet on 2 August 2021 noted that works had commenced
with photos being attached of the Site works as at that date.
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PART 6: NATIONAL POLICY CONSIDERATIONS
[266]

This section addresses national policy considerations comprising both
applicable National Policy Statements and National Environmental
Standards.

[267]

The only National Policy Statements of potential relevance to this
Proposal are the:

[268]

[269]

(a)

NPSUD;

(b)

National Policy Statement on Freshwater Management 2020
(NPSFW); and

(c)

New Zealand Coastal Policy Statement 2010 (NZCPS).

In addition, the following National Environmental Standards are relevant:
(a)

Resource Management (National Environmental Standards for
Freshwater) Regulations 2020 (NESFW); and

(b)

Resource Management (National Environmental Standard for
Assessing and Managing Contaminants in Soil to Protect Human
Health) Regulations 2011 (NESCS).

We note that the AEE provides some commentary with respect the
National Environment Standard for Air Quality 2014 but because there are
no aspects of the Proposal that would be likely to result in discharges
exceeding the standard we do not consider that we need to consider or
make any findings with respect to it.

6.1 NATIONAL POLICY STATEMENT ON URBAN DEVELOPMENT 2020
[270]

We accept that we are required to consider the relevant NPSUD
objectives and policies applicable at the present time, rather than
speculate on the outcome of future plan change processes undertaken
to implement the NPSUD.

[271]

The predecessor to the NPSUD was the National Policy Statement of
Urban Development Capacity (UPS 2016) about which the Environment
Court observed:135
We recognise the use of critical language in these provisions of
the UPS. Deliberately, it seems to us, the authors of the document
have deployed the words "change" and "future". Unarguably, the
use of these terms intends a future focus for development
planning.
…
The UPS requires evaluation in the context of "national significance"
within which planning endeavours are to be undertaken and which

135

Summerset Villages (St Johns) Ltd v Auckland City Council [2019] NZEnvC173, at [46] and
[50] respectively.
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will allow "urban" environments to develop and change.
Accordingly, our conclusion is that a more future-oriented, outcomefocused conclusion than what might have been the case otherwise
and common-place before the promulgation of the UPS is envisaged.

[272]

In our view, the NPSUD can be said to play a similar role in relation to
future-oriented urban growth outcomes which might previously had been
over-shadowed by local amenity considerations. Our observation is that
the NPSUD has picked up and restated the future-oriented urban growth
goals of its predecessor, the UPS 2016.

[273]

The NPSUD is yet to be implemented by the AUP. However, some
likely elements, can be anticipated including a minimum of six storey
building height limits within walking distance of the city centre,
metropolitan centres and rapid transit stations.

[274]

The AEE expresses the view that the Proposal “aligns strongly with the
outcomes anticipated under the NPSUD”.136 This is on the basis of the
increase in dwelling numbers proposed for the Site (and variations in their
typologies and ownership mix), levels of residential amenity to be
provided, and the Site’s location providing “reasonable access to public
open spaces, Glen Eden commercial centre, and rapid transport
services”. With respect to the latter point, the AEE further suggests that
the Sites’ “proximity to rapid transit will discourage unnecessary vehicle
trips, to some degree mitigating potential greenhouse effects by reducing
potential emissions from vehicles”.

[275]

While we accept that Proposal aligns with most of the outcomes
anticipated by the NPSUD, we do not agree that it “strongly aligns” in all
respects. In particular, we note that the Glen Eden and Sunnyvale rail
stations are somewhat distant from the Site, and the ‘express’ bus
service137 does not currently operate with a separated bus lane. Such
services are therefore not considered to be a rapid transit service, and the
Site is some 2km from Glen Eden, being a ‘Town Centre’ zone. We also
note that Auckland Transport has advised that there are no plans in place
for an additional rapid transit line for this area.138 As a result, the Site is
not within convenient walking distance of a metropolitan centre or a rapid
transit station, and this does not seem likely to change in the foreseeable
future.

[276]

We note that the proposed development is also for two to three storey
development139 rather than six storeys, but this reflects the more suburban
nature of the Site and its aforementioned distance from any metropolitan
or other centre and rapid transit stations. In that regard, we consider the
overall intensity, and height, of the development to be a positive response
to the general, but ‘unimplemented’, policy direction of the NPSUD even

136
137

138
139

AEE July 2021, p.110.
Identified as service 151X but clarified in the Applicant’s response as two services in the
morning peak and no corresponding service in the afternoon.
Council comments, 11 June 2021, Attachment E, Auckland Transport Response, at [6].
Noting that two single storey units, O07 and T09 were introduced as part of changes presented
on 29 August 2021.
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though the Site sits somewhere outside the strategic locations targeted by
the NPSUD.
6.2 NATIONAL POLICY STATEMENT ON FRESHWATER MANAGEMENT 2020
[277]

The NPSFW is a potentially relevant consideration for us, given the
presence of an overland flow path within the Site. However, for the
reasons noted in the AEE we do not need to take our discussion of this
policy statement too far. As it states:140
The site contains no significant waterbodies. An ecological
assessment of the overland flowpath identified on the Council’s GIS
system shows this is not classified as a watercourse, given the
absence of flowing water and wetland species and other items for
consideration under the AUPOIP identification of what constitutes a
watercourse.
The proposal will be readily able to control any sediment runoff into
any waterbodies, given the flat topography, and the application of
appropriate sediment control measures.

[278]

Accordingly, we agree that the Proposal does not compromise any
outcomes anticipated in the NPSFW. Similarly, while we recognise that
the NESFW could be considered to be of some relevance given the
identification of an overland flowpath, the ecological assessment of this
flow path confirms that there is no wetland or watercourse on the Site, and
so the Proposal does not compromise any outcomes sought through the
NPSFW.

6.3 NEW ZEALAND COASTAL POLICY STATEMENT 2010
[279]

While the Site is located outside the coastal environment, the AEE
acknowledges that the NZCPS may have some relevance as a result of
potential sediment discharges to the coastal inlet adjacent to Rerewai
Reserve, some 3km to the north-west. However, the AEE also notes that
the works to develop the Site “will be in accordance with best engineering
practice in terms of erosion and sediment control, consistent with the AUP
and relevant standards (GD05)”, while “[s]tormwater and wastewater
discharges are managed through discharge to public infrastructure”.141 As
a result, the AEE concludes that the Proposal will not compromise any
outcomes anticipated under the NZCPS.

[280]

From our review of the separate earthworks consent and its associated
conditions, we agree that potential sediment discharges will be
appropriately controlled and managed. Further, and while stormwater and
wastewater discharges are addressed through this Application, for the
reasons given in the infrastructure effects section above, we conclude that
the Proposal will not result in adverse effects on the coastal environment.

140
141

AEE July 2021, p.112.
AEE July 2021, p.112.
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6.4 NATIONAL ENVIRONMENTAL STANDARD FOR ASSESSING AND
MANAGING CONTAMINANTS IN SOIL TO PROTECT HUMAN HEALTH
[281]

The NESCS is of specific relevance to the Proposal as both the proposed
change in use (from an existing orchard to an IRD) and the subdivision
require approval under the NESCS as a restricted discretionary activity.142

[282]

As noted in the AEE, this consent requirement has necessitated the
completion of a DSI and the preparation of an appropriate RAP for the
Site. These documents were required as part of the application to the
Council for preliminary site preparation works associated with the
earthworks consent and were provided as part of the Infrastructure Report
included with the present Application. The earthworks consent was
subsequently approved by the Council on 1 July 2021.

[283]

The AEE comments in this regard that:143
The same assessments and remediation methods as already
submitted under application BUN60368786 apply to this application
and provided the recommendations in the RAP are implemented
including site validation after remediation, the outcomes sought
under the NESCS will be achieved, noting this is standard practice
for a development of this type and scale.

[284]

We therefore determine that the methodologies specified in the DSI and
RAP for addressing potential site contamination have been appropriately
assessed and the Proposal raises no further issues with regard to the
NESCS.

PART 7: AUCKLAND UNITARY PLAN
7.1 AUCKLAND REGIONAL POLICY STATEMENT
Chapter B – Urban Growth and Form
[285]

142
143

The Regional Policy Statement (RPS) for Auckland is contained within
Chapter B of the AUP. Chapter B2 sets out how the RPS seeks to direct
‘urban growth and form’. In this regard the AEE identifies the key themes
set out in the RPS as relating to (in summary):
(a)

the need for growth to be provided in a way which optimises the
efficient use of the existing urban area (B2.1(3));

(b)

that urban growth is primarily accommodated within the 2016
urban area (B2.2.1(2));

(c)

the achievement of a quality built environment (B2.3.1(1)); and

(d)

the enablement of a sufficient supply and diverse range of
dwelling types and sizes that meet the housing needs of people

Refer cls.5(5), (6) and 10 of the NESCS.
AEE July 2021, p.110.
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and communities, including households on low to moderate
incomes (B24.2(11)).
[286]

The AEE comments in respect of these provisions that:144
The proposed IRD achieves the outcomes sought under the RPS
objectives and policies to a significant extent as discussed above,
and in a location which needs more affordable housing. A
conventional subdivision would create little or no affordable housing.
It is of course acknowledged that the RPS and zone provisions
recognise the need to manage effects of residential intensity. The
IRD largely achieves that by having less coverage than a
conventional subdivision with a slightly higher GFA, along with
substantial compliance with the relevant zone development controls
as discussed above in Section 10.0 – Assessment of Effects on the
Environment.

[287]

We accept the opinion expressed above, and note that, in broad terms, it
involves residential development within an existing urban area, and
clearly represents an efficient use of this area, and the Site. Having
established that the Proposal aligns with these general principles, we
consider other aspects relating to whether the Proposal will result in a
‘quality-built environment’ and supply a range of dwelling types, including
affordable housing, are better tested against the relevant zone and
activity-related provisions, as addressed below.

Chapter B10 - Environmental risk
[288]

The relevant provisions under the RPS related to environmental risk seek
to avoid the creation of new risks to people, property and infrastructure;
maintain the conveyance function of overland flow paths and manage and
remediate contaminated land.

[289]

As noted in the AEE, the potential risk to people, property and
infrastructure have been addressed through the Infrastructure
Assessment report and the DSI and RAP analyses provided in support of
the earthworks consent. We are therefore satisfied that the relevant
matters relating to environmental risk under the RPS are able to be
appropriately managed and minimised.

7.2 SINGLE HOUSE ZONE
[290]

Section 11.4.1 of the AEE provides commentary with respect to the
objectives and policies of the SHZ. Given the significance of these
provisions to our assessment of the development of the Site, we have set
these out in full below:
H3.2. Objectives
(1)

144

Development maintains and is in keeping with the amenity
values of established residential neighbourhoods including
those based on special character informed by the past,

AEE July 2021, p.114.
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spacious sites with some large trees, a coastal setting or other
factors such as established neighbourhood character.
(2)

Development is in keeping with the neighbourhood’s existing or
planned suburban built character of predominantly one to two
storeys [sic] buildings.

(3)

Development provides quality on-site residential amenity for
residents and for adjoining sites and the street.

(4)

Non-residential activities provide for the community’s social,
economic and cultural well-being, while being in keeping with
the scale and intensity of development anticipated by the zone
so as to contribute to the amenity of the neighbourhood.

H3.3. Policies

(1) Require an intensity of development that is compatible with
either the existing suburban built character where this is to be
maintained or the planned suburban built character of
predominantly one to two storey dwellings.
(2)

(3)

Require development to:
(a)

be of a height, bulk and form that maintains and is in
keeping with the character and amenity values of the
established residential neighbourhood; or

(b)

be of a height and bulk and have sufficient setbacks and
landscaped areas to maintain an existing suburban built
character or achieve the planned suburban built character
of predominantly one to two storey dwellings within a
generally spacious setting.

Encourage development to achieve attractive and safe streets
and public open spaces including by:
(a)

providing for passive surveillance

(b)

optimising front yard landscaping

(c)

minimising visual dominance of garage doors.

(4)

Require the height, bulk and location of development to
maintain a reasonable level of sunlight access and privacy and
to minimise visual dominance effects to the adjoining sites.

(5)

Encourage accommodation to have useable and accessible
outdoor living space.

(6)

Restrict the maximum impervious area on a site in order to
manage the amount of stormwater runoff generated by a
development and ensure that adverse effects on water quality,
quantity and amenity values are avoided or mitigated.

(7)

Provide for non-residential activities that:
(a)

support the social and economic well-being of the
community;
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(8)

[291]

(b)

are in keeping with the scale and intensity of development
anticipated within the zone;

(c)

avoid, remedy or mitigate adverse effects on residential
amenity; and

(d)

will not detract from the vitality of the Business – City
Centre Zone, Business – Metro Centre Zone and the
Business – Town Centre Zone.

To provide for integrated residential development on larger
sites.

The AEE considers that the proposed IRD is in accordance with these
provisions because the design philosophy of the Proposal:145
•

Relies on core SHZ development controls over a site-wide
basis as a means of respecting the location of the development
in the SHZ.

•

Has been carefully designed through a combination of a high
standard of architectural, planning, urban design (including the
Applicant’s urban designer as well as the Council’s Urban
Design Panel), landscaping, and engineering inputs.

•

Provides non-residential activities in a small appropriately sized
commercial node supporting the proposed IRD community as
well as the wider existing residential community without
adversely affecting any business zoned activities in the wider
location.

•

Achieves a good balance of providing affordable housing in an
area where this is required in a location suited to the proposed
intensity, with the character of the receiving environment
resulting in less than minor effects on the receiving
environment.

[292]

The AEE goes on to highlight “the strong policy intent of providing for
IRD’s” with reference to Policy H3.3(8) (above).

[293]

We generally accept the above overview set out within the AEE, although
its apparent suggestion as to adherence to the “core SHZ development
controls over a site-wide basis” belies the various infringements to the
height standards (and in one case HIRTB) applicable to dwellings (albeit
not IRD’s) within the zone.

[294]

This issue was further addressed in the Applicant’s Response to the First
Information Request, with the Applicant noting that:146
These infringements are considered to remain aligned with SHZ
objectives and policies as commented in Section 11.4.1 of the AEE.
While there is reference in these to a character of predominantly one
to two-storey dwellings, the word “predominantly” imparts some
flexibility where character effects are considered acceptable and in
this case there has been a significant effort to obscure the threestorey buildings or provide larger separation distances to the public
realm and mitigate the visual effects in that way. … We consider that

145
146

AEE July 2021, p.115.
Applicant Response to First Request for Information, 2 June 2021, at [6.35] and [6.36].
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the word predominantly applies across the zone as a whole because
there is such a variation in built form across the zone and it would be
incongruous to expressly provide for an activity like IRDs which are
not subject to a maximum height control, but they conclude that the
typology can only be 1 and 2 story buildings. Such an approach
would also not be consistent with the way in which other IRD’s have
been enabled with much greater height and more stories than the
zone allows for ordinary residential development.
The overall thrust of this application is to achieve a balance of the
provision for an IRD as stated under Policy 8 of the SHZ “To provide
for integrated residential development on larger sites” with
acceptable effects on the SHZ using the SHZ development controls
as a guideline only for fitting within the SHZ in the location, while also
acknowledging the character of the wider surrounding environment
as set out in the AEE, including the smaller surrounding residential
sites within the adjoining SHZ and also the proximity to other sites in
the MHU and MHS zones.

[295]

The Council disagreed with the Applicant that the Proposal was consistent
with the objectives and policies of the SHZ. Fundamentally the Council
considered the Proposal included too many dwellings, with too little
variation, which in its view was inconsistent with the level and type of
development anticipated in the SHZ. Particular concerns were expressed
around the size and layout of dwellings, the access to sunlight, passive
surveillance and the ability of the development to integrate with the
surrounding residential area.

[296]

In response to these concerns, and similar ones raised by the Panel the
Applicant made a number of changes to its Proposal which have better
responded to the objectives and policies of the SHZ. These changes
include a small reduction in density, better integration of the edges of the
Site, additional planting on the Site boundaries, changes to the eastern
boundary to remove or reduce the extent of infringements, a greater range
of typologies (albeit all are of 4m width), better linkages of open space,
and more storage facilities for residents. As noted earlier, the final form
of the Proposal also had strong support from the Applicant’s urban design
and landscape experts (Mr Munro/Dr Beattie and Ms Mellsop
respectively).

[297]

While we consider more could have been done to ensure a better
alignment with objectives and policies of the SHZ, we also observe that
these provisions are not phrased in a prescriptive manner and invite the
contextual and qualitative assessment that the Applicant’s experts have
provided. While the Council’s experts have approached these provisions
on the same footing and reach a different view, the Applicant’s
assessment is favoured by the Panel in this case when considered against
the more ‘enabling’ form of activity that the Application is for (as an IRD).
Overall we find that the Proposal is largely consistent with, and not
contrary to those objectives and policies.
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7.3 STORMWATER DISCHARGES
[298]

The Proposal gives rise to the need to consider the effect of stormwater
discharges from the Site from new impervious areas including those from
the proposed dwellings, roads, and access lots. Because these areas
exceed 5,000m2, consent is required as a discretionary activity.

[299]

The AEE provides a summary of the outcomes sought by the objectives
and policies under E8 (Stormwater and diversion) of the AUP, as
follows:147

[300]

•

Freshwater quality is maintained or enhanced if located in a
degraded area.

•

Stormwater networks are managed to protect public health and
safety and prevent or minimise adverse effects of contaminants
on freshwater and coastal water quality in line with the National
Policy Statement for Freshwater Management National Bottom
Lines and other indicators of freshwater quality and ecosystem
health.

•

Taking an integrated approach to stormwater management.

•

Minimising the generation of contaminants from high
contaminant generating car parks and high use roads and into
sensitive receiving environments.

•

Where water is proposed to be diverted, to manage this so that
adverse effects are avoided on existing buildings, structures,
flood areas, streams (including riverbanks, heritage and
cultural areas and items, people and communities, and the
quality of water and ecosystems.

Because this aspect of the Proposal is a discretionary activity, there are
no applicable assessment criteria but there are some specific standards
required to be complied with. We adopt the following assessment
provided in the AEE which addresses relevant standards and objectives
and policies, and concludes that the Proposal will be aligned with them:148
The proposed development has been designed in order to control,
attenuate, treat, and discharge stormwater as set out above in
Section 7.1.8. This describes how the stormwater is not just
attenuated and discharged, but also treated from the public roads
via stormwater treatment devices such as raingardens and from the
JOAL’s via filter traps.
Earthworks and stormwater design helps to achieve the positive
benefit of lessening potential flood effects from flows entering the
site, with sufficient on-site detention to maintain flows at the exit point
thereby achieving hydrological neutrality.

[301]

147
148

The Council did not provide any direct analysis of the Proposal’s
consistency (or otherwise) with the objectives and policies under E8. As
noted earlier, while the Council and Auckland Transport indicate some
issues associated with rain gardens and build-overs, we have addressed
AEE July 2021, p.116.
AEE July 2021, p.119.
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these matters through conditions of consent by requiring the prior written
permission of the asset owner at the Engineering Plan Approval stage.
Overall, we consider that the Proposal is consistent with the relevant
stormwater objectives and policies.
7.4 PIPING AND OVERLAND FLOW PATH
[302]

The Proposal involves piping the overland flow path through the Site, for
which consent is required as a restricted discretionary activity.

[303]

The AEE provides a summary of the outcomes sought by the objectives
and policies under E36 of the AUP as follows:149
•

Adverse effects resulting from subdivision and development
are to be avoided taking climate change into account.

•

Where there is a functional need to locate in a natural hazard
area the risk to people, property, and the environment shall be
assessed and significant adverse effects are sought be first
avoided or otherwise mitigated using the best practicable
method.

•

The safe conveyance and function of overland flowpaths is
maintained.

•

Where appropriate, natural features and buffers are used in
preference to hard protection structures to manage natural
hazards.

[304]

As noted previously, the overland flow path is partly piped, which we
observed on our site visit, and has been described in the Watercourse
Classification Report150 as an ephemeral flow path. This report noted that
“due to the complete lack of stream characteristics, and highly modified
nature of the site and surrounding environment, it was considered highly
likely that the predicted stream ‘A’ has been piped”.151

[305]

The AEE comments in this regard that:152
The watercourse evaluation concludes that the overland flow path
is defined as an ephemeral flow path, and that it complies with the
permitted activity standards for activities undertaken in, on, or over
the bed of an ephemeral stream under Rule E3.4.1(A53) of the
Auckland Unitary Plan. Accordingly, the overland flow path has
negligible ecological values and the piping of this does not impact
any ecological habitats.

[306]

149
150
151
152
153

The AEE goes on to note that the proposed piping does not affect the
function of the overland flow path as its flows are maintained through its
existing entry and exit points. The Council response did not include an
assessment of the objectives and policies but suggested a range of
changes to conditions to ensure overland flow path issues were
adequately addressed.153 As noted above, we have incorporated
conditions (including provision for easements) to address these matters.

AEE July 2021, p.119.
AEE July 2021, Appendix 17.
Ibid.
AEE July 2021, p.120.
Council comments on revised Proposal, 12 August 2021, Appendices A and G.
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We are satisfied that the overland path considerations have been
adequately addressed.
7.5 TRAFFIC
[307]

The Proposal requires a number of consents in respect of traffic or
transportation-related matters as set out in Table 1 above. These can be
loosely grouped as relating to general traffic generation and access
effects on the adjacent road network, parking and loading space shortfalls
and infringements of internal manoeuvring requirements.

[308]

The AEE provides a summary of the outcomes sought by the objectives
and policies under E27 (Transport) of the AUP as follows:154

[309]

•

Land use and traffic modes (including public transport, walking,
cycling, private vehicles and freight) shall be integrated to
realise the benefits of an integrated transportation network.

•

The adverse effects of traffic generation on the transport
network are managed.

•

Parking and loading supports urban growth and a quality
compact urban form.

•

The provision of safe and efficient parking, loading, and access
is commensurate with the character, scale, and intensity of the
Zone (in this case the SHZ).

•

Pedestrian safety and amenity along public footpaths is
prioritised.”

The ITA provided with the Application has considered the relevant
assessment criteria relating to the matters for which consents are required
and states that:155
Review of the transport standards has identified five items which
require consent under the E27 standards of the Auckland Unitary
Plan which have been addressed in this report concluding that the
potential adverse effects arising from these infringements will be no
more than minor on the operation and safety of the surrounding road
network.

[310]

Based on that assessment the AEE concludes that “the proposal clearly
aligns with the objectives and policies and has demonstrated that the
infringements identified result in less than minor adverse effects
overall”.156

[311]

As noted in the evaluation of traffic effects section above, both Auckland
Transport and the Council initially had some concerns regarding the
transportation impacts of the Proposal. Most of these issues were
resolved through further discussions between the Applicant and Auckland
Transport, and the provision of an ITA, updated plans, and conditions. We
are satisfied that with the changes made to the Proposal and the

154
155
156

AEE July 2021, p.121.
AEE July 2021, Appendix 5.
AEE July 2021, p.122.
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conditions imposed it is now consistent with the transport objectives and
policies.
7.6 SUBDIVISION
[312]

The Proposal involves the subdivision of the IRD. Under Standard
E38.8.2.1, consent is required as a restricted discretionary activity for a
subdivision in accordance with an approved land use consent. This
standard simply requires that the subdivision comply with the land use to
which it relates.

[313]

However, as the Proposal includes COALs which service more than 10
rear lots, consent is also required as a discretionary activity under
E38.4.1(A31).

[314]

The AEE provides a summary of the outcomes sought by the objectives
and policies under E38 of the AUP as follows:157
•

Land is subdivided to achieve the objectives of the residential
zones, relevant overlays, and Auckland wide provisions.

•

Land is subdivided to provide for the long-term needs of the
community and minimises adverse effects on the environment.

•

Infrastructure supporting subdivision and development is
provided in an integrated manner, and is protected from
incompatible subdivision or development.

•

Subdivision is designed to be safe, efficient and accessible.

•

Subdivision manages adverse effects on historic heritage or
Maori cultural heritage.

•

Subdivision maintains or enhances natural features and
landscapes that contribute toward amenity values of areas.

•

Subdivision avoids risk to people or property from natural
hazards, including flooding effects taking climate change into
account.

[315]

As noted in the AEE, the primary effects of the Proposal in respect of the
proposed lots and the layouts are determined by the consideration of the
land use aspects and the overall IRD itself. As we have found the IRD to
be an acceptable development overall in the context of the relevant zone
provisions and an analysis of its potential effects as discussed previously,
then it is a logical step to also find that the subdivision around the land
use is also acceptable, and as stated in the AEE, “simply rationalises the
land use approved in tenure terms”.158

[316]

We also accept the Applicant’s further assessment arising from the use of
COALs that service more than ten lots.159 That assessment was made
against the 11 criteria set out in the Council’s ‘Planning and Guidance
Note’ relating to this matter, and concludes that:
… the matters noted as relevant considerations for assessing the
impact of the number of rear lots served are readily addressed in the
land use application, and the subdivision of this further supports the

157
158
159

AEE July 2021, p.123.
AEE July 2021, p.125.
Applicant Response to Third Information Request, 19 August 2021, at [5.18].
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functioning and maintenance of these by way of suitable legal
mechanisms relating to the residents’ Incorporated Society rules for
maintenance of common area assets.

Subdivision constraints
[317]

In addition to the above matters, we have also had regard to s.106 of the
RMA which allows the Panel to refuse subdivision consents in certain
circumstances.

[318]

We conclude that consent can be granted to the subdivision component
of the application as:
(a)

the Proposal will not give rise to a significant risk from natural
hazards; and

(b)

sufficient provision has been made for legal and physical access
to each allotment created by the subdivision.

PART 8: CONDITIONS
[319]

As noted in Part 2 above, the Panel sought expert engineering, legal and
planning advice and assistance with the preparation of the conditions.
The Panel circulated a draft set of conditions to the Applicant and all
persons who had provided comment on the Proposal. Comments were
received from the Applicant, the Council, Auckland Transport, Minister
Sepuloni and Heritage NZ.160 A summary of the comments received on
the draft conditions is attached at Appendix 4.

[320]

Given the detailed nature of the comments on conditions, an individual
response to each requested change is not provided in this decision. We
have generally covered our discussion on conditions within our findings
for each topic. However, there are a number of points which either have
not yet been addressed or which we consider would benefit from further
explanation and we provide that below.

[321]

We confirm that in coming to our decision on conditions we considered
all advice and comments received, and where a change has not been
adopted, it is because we considered it was unnecessary or
inappropriate given the findings made in this decision and the wording
of other conditions.

[322]

The conditions are comprised of six sets of conditions (relating to the
land-use component [LUC] and the five stages of subdivision, SUB-A to
SUB-E), as well as a schedule of application documents to which
Condition 1 of each set of conditions refers (Schedule A). These
documents are contained in Appendix 5.

160

The New Zealand Infrastructure Commission (Te Waihanga) also responded noting that it did
not wish to comment on the draft conditions.
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COMMENCEMENT OF CONSENT
[323]

The Applicant requested that we delay the commencement date for the
consents until 1 July 2022. The purpose of the request appears to be to
allow the preparatory earthworks which are being undertaken pursuant to
the separate earthworks consent to be completed before the first stage
(or stages) of this development commence.

[324]

While understanding the rationale for the request, the Panel has no ability
to grant this request. The date on which a consent (granted under FTA)
commences is prescribed by cl.37(9) of Schedule 6 of FTA. This clause
states that a consent commences the day after the date on which all
appeal rights under FTA have been exhausted, expired or all appeals
have been determined.

REVIEW CONDITION
[325]

While as already noted, the Applicant expects to complete the
development two years after earthworks are completed, we have included
review conditions in case there are delays to this timeframe, and to deal
with any material adverse effects which may arise from the exercise of
this consent and which it is appropriate to deal with at a later stage. This
includes (but is not limited to) noise generation from the Commercial
Facilities and amenity, security and safety effects arising from the
establishment and use of the Communal Facilities.

BUS STOP UPGRADES
[326]

While the Council and Auckland Transport supported the requirement for
the Applicant to undertake upgrades of bus stops 5466 and 5468 at 448
and 478 West Coast Road, both sought the deletion of a timeframe for
their approvals to such upgrades. Given the bus stop upgrades are
required before s.224(c) certificates can issue, we consider that not
imposing a timeframe has the potential to significantly delay the project,
and the benefits that would accrue thereunder. We consider that inclusion
of a reasonable timeframe aligns better with the purpose of the FTA and
its focus on enabling economic development and increasing housing
supply.161 We have had no feedback from the Council or Auckland
Transport that the timeframe we proposed in the draft conditions (30
working days) was unworkable. Given the works are upgrades to existing
bus stops (as opposed to the creation of new bus stops), we consider the
timeframe is reasonable, and have included such a requirement in the
conditions.

OCCUPATION PRIOR TO S.224(C)
[327]

161

The Applicant requested the inclusion of a condition which would allow
the occupation of dwellings prior to the issue of s.224(c) certificates. The

Refer ss.4 and 19(d)(ii) of the FTA in particular.
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stated purpose for the request was to address any delays by the Council
in processing and issuing of such certificates.
[328]

Due to the unusual nature of proposed condition the Panel sought legal
advice on the appropriateness and wording of any such condition, as well
as comment from both the Applicant and the Council. It is notable that:
(a)

the Panel’s expert property legal advisor, Mr Gibbons, orally
advised us that he had never come across such a condition
before; and

(b)

the Council’s legal advisor considered it was not clear what RMA
effects were proposed to be addressed by the condition or what
plan provision it was intended to respond to – since the timing of
occupation of buildings is regulated by the Building Act 2004.

[329]

As a result the Panel requested that Mr Gibbons and Beca redraft the
condition to limit occupation to a more appropriate milestone, which they
considered was the establishment of the Incorporated Society. The Panel
included a condition to this effect in the draft conditions it circulated for
comment. No comments were received on this condition.

[330]

Having considered all of this material, the Panel considers including the
condition allowing occupation of dwellings only once the Incorporated
Society has been established is appropriate. This is because the
Incorporated Society has key responsibilities under the conditions in
ensuring subsequent owners of dwellings comply with requirements of the
consent, as well as responsibilities for communal areas and facilities. We
note that no comments were received in response to the proposed
condition.

CLEAR DEMARCATION OF RESPONSIBILITIES
[331]

The Proposal includes a significant number of obligations or
requirements to be met or carried out. Many of these are appropriately
the responsibility of the Applicant as the developer and initial owner of
the Site, rather than of the Incorporated Society intended to take
ownership of the future Communal Facilities and COALs, or of the future
residential and commercial lot owners. But there are other obligations
or conditions of a longer term nature which ought to apply or transfer to
the owners of the various lots being created, developed and sold or
ownership transferred, including those lots to be owned by the
Incorporated Society. The Panel was concerned to ensure that these
roles and responsibilities were clearly delineated and is satisfied that the
conditions achieve that. In response to feedback from the Applicant on
the conditions, the Panel also agreed to include an advice note:
(a)

to the definitions section of each set of conditions clarifying that
the purpose of defining “Applicant” and “Consent Holder” is to
ensure obligations are clearly delineated and not to restrict the
assigning of the consents to another developer; and
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(b)

[332]

to the subdivision conditions clarifying that it is not intended that
there be a separated Incorporated Society for each stage of the
development.

The Panel was also concerned to ensure that sufficient clarity was
provided around the ownership and maintenance of the commercial
carparking areas. Specific changes were made to conditions to ensure
that appropriate legal mechanisms were imposed to require that the
Applicant and later the owners of the commercial properties maintained
these areas.

PART 9: SECTION 104D
[333]

[334]

As noted, the Proposal is a non-complying activity overall. This is as a
result of the following non-complying activity triggers:
(a)

the commercial units (other than the café) not being activities
provided for within the SHZ, as per Rule H.3.4.1(A1); and

(b)

the Proposal involving more than one dwelling per site, as per
H3.4.1(A6).

The Application, as lodged, did not include a s.104D assessment. The
Panel accordingly requested that the Applicant provide an appropriate
assessment in terms of the s.104D ‘gateway’ tests.

APPLICANT’S S.104D ASSESSMENT
[335]

In its 28 July 2021 further information response, the Applicant noted that,
it had “erred on the side of caution” and had included the non-complying
activity category of H3.4.1(A6) as a reason for consent in the updated
AEE.162 The relevant text is as follows:163
Effects Assessment
An assessment of the effects of one dwelling per site versus the
proposed 236 dwellings can be applied to the comparisons we have
made for the complying scenario in the above in Section 10 – [AEE],
regarding density and built form of effects, and shading effects
referring to the comparative complying plan shown in BDG Drawing
Number 00-13.
The proposed IRD provides an additional 130 dwellings and sites
than the standard SHZ example (noting this includes minor dwellings
which may not actually occur for all sites), and a further 179 beds
(647 beds in total). Of note is that the proposed IRD has a building
coverage of 9,618.9m2 and the standard SHZ development has a
building coverage of 10,485m2 so the proposed IRD has 866.1m2
less coverage.
The urban design assessments of Mr Ian Munro and Dr Lee Beattie
are also referred in S10 above and also in Section 2.2 above
referring to the Urban Design Panel review and feedback and
responses. These assessments support the proposed development

162
163

AEE July 2021, p.9.
AEE July 2021, p.135.
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very strongly with regard to how the proposal complements the
character of the existing and planned development in the SHZ.
Therefore, despite the increased density, the proposal is capable of
achieving effects on the surrounding environment no worse than
those of a complying standard development and subdivision of one
dwelling per lot.
It is also highly relevant that the proposal once subdivided will result
in one dwelling per site, so the issue of whether the compliance of
one dwelling per site is achieved or not comes down to timing only,
as compliance with that activity is achieved at subdivision – which is
an integral part of this application – noting (again) that subdivision in
relation to an approved land use consent is a restricted discretionary
activity.
It is considered somewhat non-sensical to provide for a land use
activity (IRD) as a discretionary activity with an associated policy
seeking to enable the provision of these, and to then take the
approach that the overall non-complying activity status applies by
virtue of a completely separate and (in our view) unrelated activity of
one dwelling per site. The rationales for our disagreement with this
approach are set out in more detail in Section 13 of the legal opinion
of Berry Simons included in Appendix 11.
Assessment of Objectives and Policies: S104D(b)
It is not necessary to repeat the assessment of objectives and
policies relating to:
•

National Policy Statement on Urban Development;

•

Auckland Regional Policy Statement; and

•

H3.2 and H3.3 – Single House Zone: Objectives | Policies,

It is sufficient to refer to these as already assessed above in Section
11 – Statutory Documents of this AEE regarding assessment of this
non-complying aspect of the proposal, as despite the land use
proposal resulting in more than one dwelling per site is noncomplying, the above assessment of the effects of this shows that
the proposal has similar or better effects in the SHZ than a complying
standard development.
Further, as the proposal is a combined land use and subdivision
application, the proposal will result in one dwelling per site anyway,
so the Council’s issue with this seems somewhat overstated and
highly irrelevant in our view.
Based on the above assessments under S104D(a) & (b) it is
concluded that the activity of more than one dwelling per site
(regarding the land use component of the application) passes both
of these ‘tests’ noting that it only need pass one for consideration of
the application.
It is also concluded that the additional comprehensively designed
density overall results in net positive effects and provides better
outcomes than a series of potentially ad-hoc individual standard
single lot subdivisions and associated development, with lesser
provision for residential supply.

[336]

As part of the 29 August 2021 response, further commentary was
provided by Mr Hessell as follows:164
SUB-A condition 25 limits the ability of people to occupy the
dwellings before the subdivision has been completed and SUB-A

164

Applicant Integrated Substantive Reply, 29 August 2021, Appendix 1, Row 13.
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condition 52 requires the site to be developed in accordance with the
landuse consent. As a result, there will only be a relatively limited
amount of time when the development has more than one dwelling
per site. I consider that this temporary infringement of H3.4.1(A6) –
if that rule even applies, is minimal and insignificant.
In terms of the objectives and policies, I emphasise policy H3.3(8)
which states “to provide for integrated residential development on
larger site”. No other objective or policy is as directly relevant to
integrated residential developments in this zone. As a result, an IRD
on this site is consistent with the objectives and policies of the zone
and the AUP and certainly not contrary to them.
As a result, consistent with the AEE, the ‘more than one dwelling per
lot’ aspect of the proposal clearly passes both limbs of the s104D
assessment.
The AEE elsewhere addresses other effects such as urban design,
noise etc and I trust that the panel (and Auckland Council) is
generally satisfied with that assessment except to the extent that
their expert reports say otherwise. In relation to those matters I have
explained in the AEE why I have preferred the reports of Mr Munro,
Dr Beattie and Ms Mellsop. There is also a large degree of
agreement on conditions and it is appropriate to have regard to the
effect of conditions in avoiding, remedying and mitigating effects.
With the conditions proposed and design changes made I am
confident that the overall level of effects is minimal and so the entire
development passes the s104(D) gateway test on effects. Likewise,
by establishing a development which is in keeping with the objectives
and policies of the zone relating to character (as outlined by Mr
Munro, Dr Beattie and Ms Mellsop), the development is not contrary
(in the sense of being repugnant) to the relevant objectives and
policies of the plan.

PANEL’S CONSIDERATION OF S.104D
[337]

Beginning with the adverse effects limb of s.104D, as noted in Part 5
above, the Panel has reached the conclusion that, subject to the
imposition of the conditions set out in Appendix 5, the Proposal will have
adverse effects on the environment that are no more than minor.
Accordingly, the Panel is satisfied that the Proposal passes the first
(adverse effects) limb of the gateway and can accordingly proceed to be
determined by the Panel.

[338]

Turning briefly to the objectives and policies limb of s.104D, the Panel
reiterates its finding at Part 7 above and finds that the Proposal is not
contrary or repugnant to the relevant objectives and policies and overall
is consistent with them, albeit in our view the Proposal could have been
further amended to better align with these matters. Accordingly, we
consider that the Proposal also passes the second gateway test.

PART 10: STATUTORY PURPOSES AND PART 2 OF THE RMA
[339]

Clause 31(1) of Schedule 6 to the FTA provides (emphasis added):
When considering a consent application in relation to a referred
project and any comments received in response to an invitation
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given under section 17(3), a panel must, subject to Part 2 of the
Resource Management Act 1991 and the purpose of this Act,
have regard to—

[340]

As noted above, cl.31(1) requires that any consideration must be subject
to both Part 2 of the RMA and the purpose of the FTA. There is no
statement in the FTA that one purpose is to be given primacy or emphasis
over the other. Accordingly, the plain meaning of the provision is that the
purpose of each enactment must be applied equally when considering the
Proposal.

[341]

The Panels in the Kohimarama and the Northbrook Wanaka Retirement
Village decisions accepted that it is a cornerstone of the FTA’s dual
purposes that, given the short duration of the FTA, the short-term
economic benefits of a project should not result in bad long-term planning
outcomes. We agree.

[342]

The Panel has also reviewed the Applicant’s assessment of the purpose
of the FTA at section 8 of the AEE. It accepts that the Proposal will, to an
extent, advance the purpose of the FTA by promoting employment to
support New Zealand’s recovery from the economic and social impacts of
COVID-19 and support the certainty of ongoing investment across New
Zealand, while continuing to promote the sustainable management of
natural and physical resources.

[343]

The matters to which we must have regard when considering a referred
application for consent are expressed as being subject to Part 2 of the
RMA,165 and therefore, for the sake of completeness, we have undertaken
our own assessment of relevant Part 2 matters.

[344]

We have been assisted in this task by the assessment of the Part 2
matters, set out in ss.5 to 8, within section 15 of the AEE. The conclusions
set out therein in respect of each of these sections was, (by way of
summary), as follows:

165

(a)

The Proposal is consistent with the sustainable management
purpose of the RMA (per s.5) because the adverse effects on the
environment will be less than minor, with mitigation during the
construction period addressed through the separate earthworks
consent. The Proposal also enables the comprehensive
development of the Site as an IRD as intended under the SHZ and
includes the provision of affordable housing.

(b)

There are no matters of national importance affected by the
Proposal (per s.6), other than to note that it aligns in broad terms
with the objectives of the NPSUD to provide for additional residential
capacity.

Schedule 6, cl.31(1)
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(c)

The Proposal is consistent with the ‘other matters’ identified by s.7
because it assists the most efficient use of the land, while not
detracting from the amenity values of the local area.

(d)

The Proposal takes appropriate account of the principles of the
Treaty (noting that s.6 of FTA applies in place of s.8 RMA to this
Application),166 and while the Site is within the Te Kawerau ā Maki
Statutory Acknowledgement Area, consultation with this iwi has
been undertaken, and the Applicant advises that this will continue
as the Iwi has requested.

[345]

Having reviewed the AEE and its Appendices and all the information and
comments received, both on the AEE and the Panel’s draft conditions, we
consider that the Proposal will better enable the communities of Auckland
to provide for their social and economic wellbeing and for their health and
safety. It will also sustain the potential of Oratia and Glen Eden to meet
the reasonably foreseeable needs of future generations by contributing to
the supply of housing in and around that part of Auckland.

[346]

The Proposal will also better enable the efficient use and development of
this limited physical resource, a presently largely unused site in the heart
of an established residential area. The relationship of Te Kawerau ā Maki
and their culture and heritage with the Site will be enhanced and postconstruction, the Proposal will result in a functional urban community that
is consistent with the NPSUD.167

[347]

Overall, and subject to the attached conditions it is our finding that the
Proposal will be consistent with both the purpose of the FTA and Part 2 of
the RMA.

PART 11: FINAL DECISION
[348]

We are satisfied that the FTA, Schedule 6 (cl. 31 and 32) considerations
are all met and that the dual purposes of the FTA and the RMA are
achieved by this Decision.

[349]

For the reasons given in this decision consent for the development is
granted subject to the conditions attached as Appendix 5.

[350]

In accordance with cls.38 and 45 of Schedule 6, the Panel records that a
person entitled to appeal must file any appeal no later than 15 working
days after they have received notice of this decision.

166
167

Schedule 6, cl.31(2).
Objective 1, NPSUD.
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___________________________
Derek Nolan QC (Chair)

___________________________
Richard Blakey (Member)

___________________________
Vicki Morrison-Shaw (Member)
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APPENDIX 1: LIST OF KEY DATES

Nola Estate – Key Dates
Completeness Lodged

23 March 2021

Completeness End Date

30 March 2021

Invite to Comment

20 May 2021

First Information Request Sent

20 May 2021

Response to First Information Request Received

02 June 2021

Second Information Request Sent

10 June 2021

Comments Closed

11 June 2021

Suspension Start

15 June 2021

Revised Proposal and Applicant Response to
Second Information Request and Comments
Received

28 July 2021

Suspension Ends

29 July 2021

Third Information Request Sent

06 August 2021

Legal Advice Received from Jeremy Brabant on
Earthworks

11 August 2021

Comments on Revised Proposal Due

16 August 2021

Response to Third Information Request Received

19 August 2021

Legal Advice from Jeremy Brabant on Status and
Bundling

20 August 2021

Comment Invited from Council and Applicant on
Status and Bundling Legal Advice

20 August 2021

Fourth Information Request Sent

20 August 2021

Panel makes Decision to Extend Time for
Decision

25 August 2021

Comment from Council on Status and Bundling
Legal Advice Received

27 August 2021
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Nola Estate – Key Dates
Applicant Response to Fourth Request Received

29 August 2021

Comment from Applicant on Status and Bundling
Legal Advice Received

29 August 2021

Fifth Request for Information to Applicant

31 August 2021

Legal Advice Received on Conditions

31 August 2021

Comment from Council on Legal Advice on
Conditions

3 September 2021

Applicant Response to Legal Advice on
Conditions

3 September 2021

Applicant Response to Sixth Request for Further
Information

6 September 2021

Draft Conditions Circulated for Comment

17 September 2021

Comments Received on Draft Conditions

24 September 2021

Decision Issued

01 October 2021

Appeal Deadline +15 wd

22 October 2021
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APPENDIX 2: SUMMARY OF COMMENTS ON ORIGINAL PROPOSAL
No.
1.

Name
Arun Anchan

Date
8 June 2021

2.

Auckland Council

11 June 2021

Summary of comments
−
−
−

Loss of privacy
Impacts on private views and sunset
Potential for significant increase in traffic in the area – given new speed breakers
in the area
− Recognise the importance of increased housing but need to improve the
infrastructure first
− Impacts on amenity from cramming in so many new dwellings into what is currently
a quiet, green and relatively peaceful neighbourhood
− Concerns re noise and dust pollution
Planning
− IRD enables densities greater than SHZ but SHZ objectives and policies remain
relevant – Applicant assessment insufficient and flawed
− Application also required for ‘more than one dwelling’ per site which is a noncomplying activity under the SHZ – this triggers standards regarding on-site
amenity concerns regarding HIRTB and shading
− Non-residential aspects – no application for signage and no acoustic assessment
Urban design
− Proposed development is of an intensity form and character fundamentally
different to that observed in the surrounding SHZ or which could be reasonably
interpreted as the planned suburban character of the zone
− Proposed development not supported from an urban design perspective and
considered contrary to the relevant SHZ objectives and policies
Landscape
− Proposal will result in significant adverse landscape character effects and would
be contrary to the anticipated character of the SHZ and existing residential
character
− The intensity of development is incompatible with the existing character of
predominantly one to two storey buildings
Transport
− Refer Auckland Transport comments
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No.

Name

Date

Summary of comments
−

In addition Council is concerned with on-street parking supply, need for no
stopping yellow lines, lack of parking for two of the units, lack of sensitivity
analysis, infrastructure upgrade needs, vehicle crossing standard, manoeuvring
ability for some of the spaces and loading for the commercial units
Stormwater
− Healthy Waters not supportive of the rain garden design – redesign required
− Concerns re the proposed bridging design – Applicant encouraged to move the
pipes into the private road
− No formal agreements yet reached
Wastewater
− Water supply network needs to be upgraded to ensure sufficient reliance of supply,
firefighting water for the commercial units and the downstream wastewater
network does not have sufficient capacity for the expected flow from this
development
Parks
− Concerns regarding the connectivity of the development via safe pedestrian and
cycling links to Parrs Park, the need for legal mechanisms for ensuring ongoing
private maintenance of the private parks, and mechanisms to make the public
aware of the private ownership and maintenance
Waitakere Local Board
− Oppose the development due to the scale and density of the development since it
sits in the SHZ, due to non-notification, insufficient visitor parking, pressure on
existing public space, impacts on the road network, access to local schools, and
because it may be precedent setting
− The Board does however support the community hub concept
Ward councillors
− Concerns relating to visual amenity and character of the development in terms of
the proposed density, length and repetitive nature of the building frontages on the
edges, increased traffic congestion, privatisation of open space within the
development, and impacts on maintenance, pressure on local public open space
and the local school
Consent conditions
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No.
3.

Name
Auckland Transport

Date
11 June 2021

Summary of comments
− Additional consent conditions are recommended to address the above matters
ITA
− ITA required to enable proper assessment of effects and has not been provided
Access to public transport
− Multi-modal transport options need to be considered and provided for
− Consider ways to encourage use of public transport or active modes including
provision of a car share scheme, e bikes, free hop car and timetable
− Cycle storage facilities should be provided
− The regional public transport plan does not identify either of the bus routes running
past the Site as becoming frequent before 2028
− There are no plans for an additional rapid transit line in this area
Plan revisions/updates
− Any proposed amendments to road reserve should be shown on plans at the
resource consent stage to ensure they can be easily facilitated
Solid median on West Coast Road
− More detail is required to ensure the solid median would be acceptable, it would
need to be in place prior to dwellings being occupied and a condition of consent
imposed in relation to it
Bus stops
− Applicant should contribute to providing public transport facilities – including
upgrade of bus stops nearest the Site (5466 and 5468) and addition of a shelter
Traffic engineering/road safety
− Parrs Cross Road roundabout is not currently suitable and safe to support the
additional pedestrian and cycle movements from the development
− More investigation of safe and efficient movement of pedestrians/cyclists required
– including potentially a raised zebra crossing, a central refuge at the roundabout,
widening of footpath to 3m on Glengarry Road, pedestrian crossing points at all
internal intersections and to the proposed reserve which line up with pedestrian
accessways, and the Site frontages need to be upgraded to include 3m wide
shared paths
− Applicant needs to demonstrate the proposed roads and intersections can fit
appropriately within the property boundaries
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No.

Name

Date

Summary of comments
−

Application should consider including measures to enable safe truck manoeuvring
(such as roundabouts sized for trucks to U-turn) to support service and delivery
for the commercial units
− Need to include a 1m back berm to accommodate services
− Need for Application to be updated to show correct traffic calming measures
proposed (e.g. speed tables)
Tracking and internal intersections
− Plans should be updated to show all tracking within the carriageway
− Need to check 10.3m rubbish truck against a van to ensure the network can
operate safely
− Formation of Road B/C intersection is unsatisfactory and alternative options
should be investigated (e.g. roundabout with traffic calming)
− No stopping markings will be needed around intersections especially on Glengarry
Road
Traffic modelling and trip generation
− New survey could be taken to confirm the earlier results, to include observed
lengths, sensitivity testing of the trip generation value and directions traffic to/from
the development
CTMP
− Agrees CTMP should be a condition of consent
Stormwater
− Selection of stormwater devices should be supported by a whole of life cost
assessment, need for alternatives to be assessed against full life cycle costs and
to comply with the relevant Code of Practice, and the Proposal should be amended
to achieve an acceptable level of operational and maintenance cost
− AT seeks larger communal devices over small pre-cast raingardens
− Stormwater needs to be resolved prior to consent
− The overland flow path risk assessment should be provided for review and trees
removed from rain gardens
Pedestrian link
− More detail on the accessway between blocks E and D linking Road 2 to West
Coast Road is required to ensure compliance with the Transport Design Manual
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No.

Name

Date

4.

Audrey and David Hart

11 June 2021

Summary of comments
and Crime Prevention Through Environmental Design principles – these should
be supplied as a condition of consent
− Raised tables should be lined up with the pedestrian connections
Conditions of consent
Recommend including additional conditions of consent requiring:
− Bus stop upgrades for 5466 and 5468 to include shelters
− Left in left out of the Site onto West Coast Road with a solid median, no right turn
signage and raised zebra crossing
− Frontage upgrades - 3m shared path along all Site frontages
− Engineering Plan Approval for new public roads
− Recommend inclusion of additional advice notes regarding engineering plan,
protection of assets, and corridor access requests
Visual amenity and character of development
− Relationship of the Glengarry Road edge of development with existing single
dwelling neighbourhoods
− Concerned with repetitiveness and continued length of building frontages and urge
the use of space to break up the bulk, and lower height buildings and landscaping
− Support increased use of height towards centre of the Site with a range of
typologies
Traffic and public transport
− Increased traffic congestion on Glengarry Road and at Parrs Cross Road
roundabout
− Road upgrade should be considered and need to make area friendly for bicycles
and other active modes
Open space and natural environment
− Support provision open space, commercial and community centre
− Query regarding who is to maintain these facilities
− Additional residents will bring pressures to Parrs Park
Local School
− Pressure on local schools and potential to undermine country feel of Oratia School
Planning

87

No.

Name

Date

Summary of comments
−

5.

Ceinwen Phillips

3 June 2021

6.

Charlotte Green and Mark Tomassen 10 June 2021

-

7.

Chris Lewis

8 June 2021

-

8.

Denise Mackenzie

11 June 2021

-

9.

Dianne Borich

11 June 2021

−

Concern AUP will be undermined to meet job creation goals and will result in poor
outcomes
Insufficient infrastructure, lack of bus stop on the estate
Roads already busy and in need of repair
Concern around the safety of site traffic ingress and egress
Not enough doctors and schools in the area to support the development
Poor design of buildings – need more room and storage
Concerns around accessibility for emergency vehicles
Parking impacts and need for additional parking given current bus/train services
Need more green space
Potential for rates increase to cover infrastructure needs for new houses
Visual impacts – unappealing and repetitive
Construction impacts – need for recourse
Infrastructure – roads are already too busy, need for another traffic survey outside
school holidays and COVID, and account to be taken of local accidents
Air quality – more trees required
Park and recreation space – more required, Parrs Park already at capacity
Pressure on local schools, swimming pools, doctors, and public transport
(including need for more park and ride facilities)
How can the development promote employment when there is already a
builder/supplies shortage and a healthy level of employment
Site should be developed in line with the AUP
Recognise need for more housing
Concerned about design of houses not being in keeping with the existing
neighbourhood
Concerned re the change in traffic volumes on Glengarry Road
Insufficient parking may lead to parking problems on surrounding streets
particularly at times like Waitangi Day where there are already existing traffic and
parking issues
Concerns re noise pollution, dust, extra traffic and bursting school rolls
Need for safe crossing places and controls on speed and flow of vehicles
This is a SHZ, and everyone enjoys the view of the Waitakere Ranges
Insufficient parking may lead to parking on grass verges
Development is out of character with the area and the change resulting from the
development betrays the intention of the SHZ
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No.

Name

Date

Summary of comments
−

Development traffic will exacerbate current traffic issues on West Coast Road and
Glengarry Road

10.

Eric van Meygaarden

31 May 2021

−

Does not want any impacts on his property including pipes, drains or cables

11.

Heritage NZ

10 June 2021

−
−

There are no known archaeological sites or heritage listings within the Site
Potential historic heritage values pertaining to the Dalmation settlement from 1936
and from earlier European occupation
Need for full heritage assessment – which could occur prior to development if
required by a condition of consent
Need for conditions governing any potential heritage finds including accidental
discovery protocol
Impacts on neighbouring property resulting from development including formation
of access road, demolition, tree removal, power disruptions, shaking of house,
intrusion into privacy due to overlooking, traffic and noise on Glengarry Road
Potential for adverse effects resulting from contamination in soil – particularly the
exacerbation of existing health conditions
Traffic congestion as a result of the development and Site layout
Request to provide Ngāti Koheriki with a copy of the Application and invitation to
comment

−
−
12.

Linda Nisbet

11 June 2021

-

-

13.

Minister Andrew Little

8 June 2021

14.

Minister Carmel Sepuloni

11 June 2021

15.

Minister Damien O’Connor

11 June 2021

16.

Minister Kelvin Davis

10 June 2021

17.

New
Zealand
Infrastructure 25 May 2021
Commission (Te Waihanga)

−
−
−
-

−
-

-

As Minister for Arts, Culture and Heritage, supports the intent of the project
Supports the views of Heritage NZ for a survey and assessment of historic heritage
values prior to works commencing
Would appreciate an opportunity to review the draft conditions
As Minister for Land Information, supports the Proposal as it will result in an
increase in the supply of high quality affordable housing, will generate
employment, contribute to a well-functioning urban environment, appears to align
with the NPSUD, the conditions are generally suitable but a condition requiring an
accidental discovery protocol is not apparent
No comments relevant to his portfolio as Minister for Māori Crown relations
Supports project as presents opportunity for immediate economic stimulus,
includes 150 KiwiBuild properties, and the new residential units will contribute to
the mitigation of the housing shortage
Acknowledges infrastructure upgrades and adaptations will be required
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No.

Name

Date

18.

Pop Inn Dairy (Neelam and Laxman 10 June 2021
Patel)

Summary of comments
- Wishes to encourage the use of public transport/walking cycling and the provision
of integrated charging infrastructure
−
−
−
−
−

19.

Priya Das

11 June 2021

20.

Property Council of New Zealand

9 June 2021

21.

Siri Rahnayake

8 June 2021

−
−

Impacts on home and business as will be engulfed by development
Concerns regarding use of business parking given limited parking development
provides for both residents and visitors
Want the commercial centre to add complimentary businesses which add value
and do not subtract from their business
Do not want any disturbance (such as phone or power cuts) or impacts on the
business as a result of the development
Development will make traffic problems worse

Does not want any impacts as a result of the development
Does not want any pipes drains or cables on his property resulting from the
development
- Support creation and retention of well-designed, functional and sustainable built
environments and legislation that provides a framework to enhance economic
growth, development liveability and growing communities
- Generally favour development but cannot comment on a specific site application
General
- Seek the best decision for the current and future generations
- Give high consideration to Auckland Council’s feedback
Urban design
- Consider increasing the lot size
- Limiting to one or two-level houses
- Increasing the amount of green and open spaces
- Need for smooth transition from SHZ to multi housing complex – current design is
over-development and will impact common facilities
Traffic
- Would like traffic light at West Coast and Glengarry Roads and pedestrian crossing
facilities, and no parking lines on Glengarry Road from the intersection with West
Coast Road back to Nicholas Ave
Commercial development
- Seek restrictions on type of business including no liquor stores
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APPENDIX 3: SUMMARY OF COMMENTS ON REVISED PROPOSAL
No.

Name

Date

Summary of comments

1.

Linda Nisbet

2 August 2021

Updated RAP should be requested as original one was dated September 2020
and many changes had occurred on-site since then

2.

Neelam Patel (Pop Inn Dairy)

15 August 2021

Concern about losing customer parking

3.

Auckland Council

16 August 2021

Planning
−
−
−
−
−
−
−

SHZ objectives and policies central element of assessment of an IRD
application
Maintain that the ‘more than one dwelling’ per site rule applies and no
assessment of this has been provided in the revised Proposal;
Practice and Guidance Note on Urban Subdivision – Residential – section
3.2 relevant – discretionary activity consent under E38.4(A31) also required
Update required for Lot 300 as road to vest
Earthworks variation not reviewed by council specialists yet
Discharge of wastewater from a commercial laundromat requires consent as
a discretionary activity
The Proposal has an overall status as non-complying activity

Acoustics
−
−

Updates required to conditions to better reflect the Acoustic Plan
Council’s acoustic team has not had time to review yet but happy to provide
a report if Panel requests

Waste management
−
−

Updates required to the WMP to ensure consistency with collection
restrictions for the café
Council’s waste management team has not had time to review yet but happy
to provide a report if Panel requests

Landscape and urban design
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No.

Name

Date

Summary of comments
−

−

−

Landscape – revised Proposal is a better response along Glengarry Road,
but overall will still result in a disparity with existing landscape and residential
character of the local area and have high adverse landscape character and
visual amenity effects
Urban design – revised Proposal resulted in some improvements for
interface with SHZ but remains of view other elements not in keeping with
existing or planned suburban character including reliance on single 4m wide
terrace typology, proportion of dwellings with no ground floor
window/surveillance fronting public streets, open space and pedestrian
laneways, long unrelieved length of terraces and repetitive typology, poor
fronts/backs legibility of some blocks, and density/intensity
Amendments suggested to conditions relating to architectural design plans,
lighting, and signage

Transport
−

−

−

Auckland Transport - Further information required regarding bike storage,
road corridor widths, mid-block vehicle tracking, back-berm dimensions,
traffic modelling and trip generation, stormwater lifecycle costs assessment,
and retaining wall locations
Auckland Transport - updates to conditions also required – covering CTMP,
solar power canopies and electric vehicle charging, carparking, servicing
and waste, public roads, protection of assets, access strips, road names, no
stopping lines, bus stop upgrades, left in left out, raised zebra crossing,
frontage upgrades on-site parking and COALs, vehicle crossings, bicycle
parking areas, crossings and footpaths, and more advice notes
Council – availability of parking supply, need for no stopping lines and
parking time restrictions, views in terms of effects not changed

Engineering
−

Comment on conditions particularly related to overland flow path, need for
easements in gross, and need to take account of latest hazard information

Stormwater
−

Consent not required under Rule E8.4.1(A10) due to the proposed
connection to the existing downstream public stormwater network
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No.

Name

Date

Summary of comments
−
−
−

Conditions need to be updated to reflect need for the SMP
Main issue not addressed is the build-overs for stormwater design layout
Request that the Proposal is revised to daylight a section of the stream, to
provide access to the underdrain for rain gardens maintenance

Parks
−
−
−

Maintains concerns about private park ownership – need for robust legal
mechanisms and clear signposting
Recommendation to improve public access through Lots 500 – 506 to Parrs
Park
Requested amendments to conditions covering signage and streetscape
landscaping plans, implementation of works, maintenance, bonds

Waitakere Local Board
−

Auckland
1.
Transport

16 August 2021

Continues to oppose the scale of the development – out of proportion to the
surrounding area, incongruous with existing zoning, surrounding facilities
and schools are already at capacity, need to protect integrity SHZ which acts
as acts transition to Waitakere Ranges

Insufficient further information has been provided in relation to:
−
−
−
−
−
−

Non-standard back berms (of 0.6 – 0.7m offered) and effects on visibility and
pedestrian safety and spaces for utilities
Plans need to be updated to show back berm as will affect some lot
boundaries
Justification for stormwater management devices – need whole of life cost
assessment assessing alternatives and justifying chosen solution chosen to
ensure it is cost effective for both the asset owner and ratepayer
Auckland Transport seeks larger communal devices over small pre-cast
raingardens due to maintenance cost and likelihood of planting failure
Any amendments to design may have implications for lot boundaries and
other aspects of layout so cannot be conditioned
Vehicle tracking plans and safety of pedestrians and road users –
particularly mid-block for the internal road network – need to check 10.3m
rubbish truck against 6.3m van
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No.

Name

Date

Summary of comments
−

Trip generation and traffic modelling (this needs to be assessed as part of
the assessment to ensure all effects are identified and mitigated)

Information required before effects can be assessed and addressed
Auckland Transport does not support the project proceeding in the absence of
this information as most of the matters cannot be conditioned because they may
result in changes to property boundaries which may affect the overall form of the
development and should be reflected in the approved resource consent plans
Amendments required to conditions
−
−
−
−
−
−
−
−
−
−
−

CTMP
Bike storage
No stopping at all times
Bus stop upgrades
Left-in, left out
Raised zebra crossing
Raised tables
Frontage upgrades
Vehicle crossings
Crossings and footpaths
Advice notes in relation to vehicle tracking, and corridor access requests
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APPENDIX 4: SUMMARY OF COMMENTS ON CONDITIONS
No.
1.

Name

Date

Summary of comments

Applicant

24 September 2021 ALL CONDITIONS
-

New advice note requested regarding purpose of definitions of Applicant and Consent
Holder to ensure the responsibility for construction lies with the developer and is not
intended to restrict assigning the consent to another developer

LUC
-

-

-

-

Definitions
ESCMP request amended to refer to the ESCMP in the earthworks consent
Condition 4 – amend to clarify that it does not apply to the installation of underground
infrastructure, and amend the advice note so it is clear the earthworks consent can be
varied
Conditions 8 and 9 amend to restrict any review to when the Council has reasonable
grounds to consider that material unanticipated adverse effects are occurring
Condition 17 advice note - delete reference to ESCMP from the table
Condition 18 amend so the acoustic fence requirement only applies to where there is
a COAL, to reflect the total GFA of commercial areas is 320m2 and to remove reference
to the communal storage facility from the commercial GFA
Condition 21 amend to refer to the plants and sizes specified in the landscaping plans,
delete reference to ramps, delete 1.5m planting requirement and replace with “fencing
or planting”, amend fence heights for the MUGA
Condition 57 amend for clarity to refer to “foundation” works
Condition 64 amend to clarify the timing of the SOMP is at building consent rather than
prior to the pre-start meeting
Condition 77 amend to modify to refer to structures not impeding “safe” pedestrian
access

SUB-A
-

-

Condition 1(c) comment that if contrary to the request in condition 5, lot 247 is required
as part of the first stage then this condition needs to be amended to refer to three
communal lots
Condition 5 amend to delete 5(d) as the storage facility is anticipated in stage 5
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No.

Name

Date

Summary of comments
-

-

-

Condition 10 amend to delete the requirement to attenuate the 10% AEP storm event
(as the downstream network has sufficient capacity for these flows), delete 10(d) for
consistency with condition 69 of the LUC, and change to an advice note
Condition 12 – Te Kawerau ā Maki have not expressed an interest regarding input on
road reserve planting but the Applicant will undertake this consultation if it is considered
important
Condition 31 amend to clarify that it is an intersection not a new access or crossing
and there is no need to angle the crossing
Condition 33 amend to only require the installation of a 3m shared path on West Coast
Road if one has not already been installed
Condition 59 amend because it relates to Lot 247 which applies to SUB-E, and to
enable its application to super lot 1005

SUB-B to E
2.

Auckland Council

Condition 9 – same comment as condition 10 of SUB-A
Condition 11 - add new advice note to clarify that it is not intended that there is a
separate Incorporated Society established for each stage of the development

24 September 2021 LUC
-

-

-

-

Definitions
“Council” amendment proposed to define as the relevant monitoring officer for
compliance purposes (with consequential amendments to conditions)
“ITA” definition added
“Monitoring Team Leader” definition deleted
Condition 5 monitoring fee amended
Various conditions - “shall” changed to “must”, condition cross references updated, and
minor changes made to appropriate named Council officers
Condition 9 – provision for yearly rather than 2 yearly reviews
Condition 17 – query about adding a condition to ensure condition 37 of the earthworks
consent is met before this consent is able to be given effect to and query about whether
reference to the ESCMP is needed in the advice note
Condition 18(b) – delete “general” from “in general accordance”, require kitchen
windows in street facing blocks, and require the design of bike storage in accordance
with Auckland Transport’s Design Manual
Condition 18(f) should move to an engineering condition
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No.

Name

Date

Summary of comments
-

-

-

Condition 19 – addition to advice note to require peer review of lighting
Condition 20 – amended to refer to E-bike charging design and minimum lighting levels
as well as other lighting requirements
Condition 21 – added requirement for an LMP
New condition 24 and advice notes added regarding SMP adopted into region wide
stormwater network discharge consent
Condition 27 – query as to why the CMP needs to be consistent with the earthworks
consent given they are different
Condition 40 – amendment to CNVMP condition requiring the identification of the best
practical option and reference to the relevant New Zealand Standard
New conditions 41 to 47 requiring building condition surveys
Condition 53 – amendment to CTMP to require details of heavy vehicle access and
egress points, pedestrian cycle movements, traffic controls, temporary road closures,
consultation regarding construction traffic management, and maintenance of
pedestrian and vehicle access
Condition 55 relating to site specific CTMP requirements amended to require the
temporary vehicle crossing to be formed prior to any construction activity occurring
Condition 56 relating to a truck tracking assessment amended to require approval of
the Council and comment made that the condition needs a timeframe added
Condition 61 (geotechnical) query whether this is applicable given it is dealt with under
the earthworks consent
New condition 62 requiring provision of building foundations certificate to Council –
only to be added if needed
Condition 65 amendment to surveyor certification condition to add reference to
Schedule A
Condition 66 new condition and advice note relating to building works for Units O07,
P08 and T16 requiring certification before proceeding past roof framing stage
Condition 70 amended to add reference to the LMP and to require maintenance for
five rather than two years
New condition 71 to require the preparation of the LMP prior to the issue of building
consent
Condition 72 amended to include a cross reference, to refer to signage, to delete
reference to certain matters, and to require ongoing maintenance of landscaping for
the life of the development by the Incorporated Society
Condition 73 amended to refer to signage and change references from Community
Facilities to Communal Facilities
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No.

Name

Date

Summary of comments
-

SOMP conditions – suggestion to reconsider placement as they appear in post
construction but require the provision of information pre-start
Condition 87 relating to solar power canopies and electric vehicle charging should be
combined with condition 20
Condition 89 relating to commercial land uses appears to be a double up of conditions
72/73
New conditions (2) and advice note proposed for car parking, access and bike parking
similar to that proposed in condition 96 for commercial uses
New condition proposed to require an updated ITA with more traffic modelling
New condition and advice note relating to bike storage and requiring for certification
New general advice notes relating to working days definition and the consent holder
being responsible for obtaining all other necessary consents, permits and licences

SUB-A
-

-

-

Definitions
“Council” definition same comments as for LUC
Various minor amendments to change references from “shall” to “must”, to clarify use
of words communal facilities, to update cross references and to clarify relevant Council
officer
Condition 1 – may want to refer to separate schedule B for subdivision plans as they
would typically not include the architectural design plan set
Condition 2 – needs to be amended to clearly record what the monitoring charge
relates to
Conditions 5 to 8 (Engineering Plan Approval conditions) – should sit as general
subdivision conditions not s.223 conditions
Condition 5 – amend to add a requirement for tracking plans, back berm and no
retaining walls within the road reserve and to add an advice note
Condition 6 – may not be appropriate to have under s.223, stormwater mitigation and
build-overs are not Engineering Plan Approval matters they should be reviewed and
assessed under the resource and building consents
Condition 7 amend to requiring the planting methodology to comply with the relevant
Code of Practice for Land Development and Subdivision
Condition 15 relating to earthworks on contaminated land – Council consider this is a
pre-commencement requirement on the LUC
Condition 22 amended to integrate certification requirements previously set out in
condition 24
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No.

Name

Date

Summary of comments
-

-

Condition 29 regarding bus stop upgrades amended to delete a timeframe being
imposed on Auckland Transport
Condition 41 suggest amending water installation condition to tie to LUC
Condition 45 – comment regarding whether condition relates only to COAL or roads or
applies to private lots
New condition 46 requiring whole of life cost assessment for stormwater to allow time
for the Council to complete its review of the assessment already submitted
Conditions 47 to 50 relating to electricity supply and telecommunications to be replaced
with condition relating to utilities
Condition 49 relating to consent notices – Council considers geotechnical completion
report required before s.224(c) is issued, and that the condition should be amended to
require subdivision in accordance with LUC
New condition 50 requiring a consent notice for signage
Condition 53 setting out the consent notice for the Incorporated Society obligations to
be amended to refer to signage

SUB-B
-

Same minor wording changes as SUB-A
Condition 2 same comments as SUB-A
Condition 5 same comments as SUB-A on Engineering Plan Approvals
Condition 19 – query whether reference to “all three laneways” should instead be to
COALs
Condition 28 re water supply same comment as SUB-A regarding being linked to LUC
Condition 30 regarding stormwater clarify whether applies just to COAL or roads or to
private lots
New condition 31 requiring whole life cost assessment
Conditions 32 to 35 amend to utilities condition as per SUB-A
Condition 37 consent notices same comments as per SUB-A
Condition 39 re Incorporated Society consent notice same comments as per SUB-A

SUB-C
-

Same minor wording changes as SUB-A
Condition 5 – moved Engineering Plan Approval condition forward before s.223
approvals but same comments as per SUB-A
Condition 27 re water supply same comment as SUB-A
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No.

Name

Date

Summary of comments
-

Condition 31 – same comment as condition 30 SUB-B
New condition 32 requiring whole life cost assessment
Conditions 33 to 36 amend to utilities condition as per SUB-A
Condition 38 consent notices same comments as per SUB-A
Condition 40 re Incorporated Society consent notice same comments as per SUB-A

SUB-D
-

Same minor wording changes as SUB-A
Condition 2 same comments as SUB-A
Condition 5 – moved Engineering Plan Approval condition forward before s.223
approvals but same comments as per SUB-A
Condition 27 re water supply same comment as SUB-A
Condition 31 – same comment as condition 30 SUB-B
New condition 32 requiring whole life cost assessment
Conditions 33 to 36 amend to utilities condition as per SUB-A
Condition 38 consent notices same comments as per SUB-A
Condition 40 re Incorporated Society consent notice same comments as per SUB-A

SUB-E
3.

Auckland Transport

Same minor wording changes as SUB-A
Condition 2 same comments as SUB-A
Condition 5 – moved Engineering Plan Approval condition forward before s.223
approvals but same comments as per SUB-A
Condition 31 – same comment as condition 30 SUB-B
New condition 32 requiring whole life cost assessment
Conditions 33 to 36 amend to utilities condition as per SUB-A
Condition 38 consent notices same comments as per SUB-A
Condition 40 re Incorporated Society consent notice same comments as per SUB-A

24 September 2021 LUC
-

Condition 45 in the LUC amended to set out what the CTMP needs to cover
Condition 91 added to LUC to require more traffic modelling
Condition 92 and advice note added to LUC to cover how storage will be provided to
meet the relevant technical standards
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No.

Name

Date

Summary of comments
SUB-A to E
-

4.

Heritage NZ

23 September 2021 -

5.

Minister Carmel Sepuloni

6.

New
Infrastructure
Commission
Waihanga)

24 September 2021 -

Zealand 19 September 2021 (Te

Condition 9(b) and advice note added to SUB-A to address mid-block vehicle tracking
being required for the internal road network
Condition 9(j) and advice note added to SUB-A to address the non-standard backberm
Condition 47 added to SUB-A-E to address requirements relating to comprehensive
whole of life cost assessment for stormwater to allow time for Auckland Transport to
complete its review of that assessment
Condition 28 of SUB-A advice note – amend “seek” to “obtain”
Condition 30 of SUB-A amended to remove timeframes being imposed on Auckland
Transport approval for bus stop upgrades
Condition 19 of SUB-B query whether reference to “three laneways” should be to
“COALs”
Condition 62 added to SUB conditions to prevent retaining walls within road reserves
New condition to require an assessment and recording of Dalmation values (including
layout of buildings, structures and trees) prior to works commencing
Condition 56 needs to be amended to reference the Council Accidental Discovery Rule
Endorse Heritage NZ comments
Do not wish to comment on the draft conditions
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APPENDIX 5: CONDITIONS OF CONSENT

