UNDER THE COVID-19 RECOVERY (FAST TRACK CONSENTING) ACT 2020

IN THE MATTER OF an application for fast track
resource consent by He Korowai Trust to add an
additional 24 new dwellings to an existing
Papakāinga in Kaitaia at 23 Kohuhu Street, Kaitaia.

Ref: FTC000008

FORMAL COMMENTS BY FELICITY ELLEN FOY
ON BEHALF OF MARION FOY
2 August 2021

INTRODUCTION
1.

My name is Felicity Ellen Foy. I am a qualified planner and the daughter in law
of Marion Foy. I have prepared the comments below, on behalf of my elderly
mother-in-law, Marion Foy, and her existing dwelling at
,
Kaitaia, within which she permanently resides.

2.

Marion is 74 years old and has requested my assistance with this matter as a
member of the Foy family. Marion is a very treasured grandmother to my 2
sons, and 9 other grandsons within the extended Foy Family. Marion babysits
my children often and we really value and appreciate her support for our family.
While our family supports the provision of additional housing the Far North
District, we also value the privacy, amenity value, and quiet enjoyment of
Marion Foy’s residential zoned property at
, Kaitaia.

3.

I have worked in the Far North as a planner since 2007, and my extended family
and I have lived in the Far North for several generations. I know the Far North
Area well.

Qualifications and Experience
4.

I hold the degree of Bachelor of Resource Management from Unitec and have
completed a Master Degree in Resource Management and Environmental
Planning from Massey University with honours. I am a full member of the New
Zealand Planning Institute. I have practiced as a planner in the Far North
District since 2007. During that time, I have worked on a range of planningrelated matters. I was a resource consents planner at the Far North District
Council (FNDC), and worked processing planning related applications for the
FNDC from 2007-2016.
My experience includes planning practice in both local government and private
consultancy, processing and preparing resource consent applications. I have
prepared and processed many resource consent applications, and frequently
liaised and dealt with officers of the FNDC. As a consequence, I am very much
aware of the processes followed by the Council.

5.

I have also processed subdivision and land use consent applications under the
Far North District Plan (District Plan) in my role as a resource consents planner
at FNDC, as a contractor to FNDC, and also as consultant planner to private
clients. This experience has provided me with an excellent knowledge of the
provisions and intent of the District Plan.

6.

I am currently not practicing as a planner. I am currently elected to the Far
North District Council as a Councillor and am the chair the Far North District
Council Infrastructure Committee.

7.

I am familiar with resource management issues arising in the Far North District,
and work with the ‘Effects Based’ District Plan on a daily basis in my prior
consents planner, and consultant planner roles.

8.

I have had the following specific involvement with respect to the matters
currently in front of the Environmental Protection Agency under the COVID-19
Recovery (Fast Track Consenting) Act 2020:
a. I am preparing these formal comments to the panel this proposal for my
family, specifically Marion Foy, as she is elderly, and is quite stressed
and concerned about the very large building that is currently located
directly at her back door to her house. Her dwelling at
is her only property that she owns, which she purchased for her
retirement, and within which she will reside until her last days.
b. My family and I only became aware of this fast track consent application
last week, when I rang the Environmental Protection Agency office. It
was noted by the Environmental Protection Agency that Marion Foy was
emailed a formal letter as an adjacent property within the wider
environment context, however no letters or any correspondence from the
Environmental Protection Agency had been received, until my call to the
Environmental Protection Agency on the 30th of July 2021.
c. I respectfully thank the panel for the approval to provide formal
comments on behalf of Marion Foy by 5pm Monday 2 August 2021.
d. I have visited the application site and the surrounding area on several
occasions.

Scope of the Formal Comments
9.

The purpose of my correspondence is to provide formal comments on the
application for Resource Consent for the development of 24 residential
dwellings in Kaitaia, on behalf of Marion Foy, as a member of the Foy
whanau.

10.

In my comments below I will formally comment on:
a.
b.
c.
d.
e.
f.

11.

Points of clarification;
The site and receiving environment;
The proposal;
Statutory/District Plan requirements;
Draft Consent conditions; and
Request for two additional conditions of consent.

My comments draw upon the information lodged with the resource consent
application and AEE, as well as:
a.
b.
c.
d.
e.
f.

Appendix 10 - traffic impact assessment
Appendix 11 - geotechnical report
Appendix 12 - site plan
Appendix 13 - proposed consent conditions
Appendix 14 - CDM notes and feedback
Appendix 15 - NESCS consultation

activity, that it is still creating stormwater effects, greater than what the
permitted baseline allows, and no consideration of these stormwater effects
have been considered as part of the consent application or the specialist
engineering reports.
20.

The District Plan includes rules related to stormwater management and
relocated buildings, and it is noted that the AEE does include a recommended
condition of consent for the dwellings on the site plan to be reinstated within 6
months, in order to comply with this rule (rule 7.6.5.1.1 Relocated Buildings).
However, as this non-residential building is not included on the site plan, or
within the scope of the AEE, this building is not covered by the offered condition
of consents related to traffic, parking, and stormwater, and will create adverse
amenity and stormwater effects on the owner and occupiers of
,
Kaitaia.
It is also noted that as the nature and use of this building is unknown, that its
potential non-residential use of such a large building directly adjacent to
will create potential adverse noise, privacy, traffic, light spill,
stormwater, and parking effects, dependent on its hours of operation, and noise
generation from its intended use.

21.

The building has been in place for 4 months (since it was delivered to the site),
and therefore will be in non-compliance with the relocated buildings rule within
2 months and is also currently in non-compliance with the rule 7.6.5.1.6
Stormwater Management, as the residential zoned site already exceeds this
site coverage, and the cumulative catchment effects of the impermeable
surfaces created by this building have not been assessed as part of this consent
application.
7.6.5.1.1 RELOCATED BUILDINGS
Buildings are permitted activities provided that they comply with all the standards for
permitted activities in the Plan, and further provided that where the building is a
relocated building all work required to reinstate the exterior including painting and
repair of joinery shall be completed within six months of the building being delivered
to the site. Reinstatement work is to include connections to all infrastructure services
and closing in and ventilation of the foundations.
7.6.5.1.6 STORMWATER MANAGEMENT
The maximum proportion of the gross site area covered by buildings and other
impermeable surfaces shall be 50%.
It is therefore requested that a formal condition of consent to remove this
building be included as a condition of consent.

SITE AND RECEIVING ENVIRONMENT
22.

The site and existing environment are generally well described in the AEE
report. However, I do note that this building that is currently on the site, and

has been on the site for 4 months, and is not a dwelling, is not at all referenced
as part of the existing environment.
23.

Section 10.89 of the AEE report notes the following:
“The persons in the relevant Taupata Street residences will not incur any associated
adverse effects from the proposal. They are located far from the development area and
will unlikely have any viewing opportunities towards the proposed development. They
have sufficient board fence screening and typically front Taupata Street as opposed to
fronting the application site currently in pasture Effects are considered to be less than
minor.”
Due to the fact that the non-residential building shown in figures 1 – 5 above is
not assessed in the AEE, or shown on the site plan, the statement above is not
considered to be factual in relation to the actual and potential effects of this
existing large non-residential building that is located only approx. 1 metre from
the rear boundary, and for almost the full length of the rear boundary of
, Kaitaia.
For this reason, and the other reasons list above about non-consideration of
effects of the reverse sensitivity effects, use, scale, and intensity of the building,
it is requested that it be a condition of consent to remove this non-residential
building (with is non-consented) within 3 months of the issue of the consent
decision.

24.

An excerpt from the site plan is shown below, being Appendix 12 of the AEE. It
is noted that this building is not at all shown on the site plan.
It is noted that the site plan includes ‘a minimum of 1.5m wide planting strip
along the northern boundary’ which is located at the rear of
.
This aspect of the site plan is fully supported, and it is required that this be
included as part of the conditions for the landscape architect’s planting plan.
It is further respectfully requested that this 1.5m wide planting strip also include
a minimum height requirement, to provide additional privacy screening, e.g. a
hedge. It is requested that the minimum height requirement be 3m, with a
maximum growth height of the species for the hedge to be 4m, in order to not
create too much shadowing etc, as a result of the planting.

The Permitted Baseline
28.

One matter that needs consideration in this case is the permitted baseline. The
use of the word ‘may’ in section 104(2), means that consideration of the
permitted baseline is not mandatory. Whether it is applicable or not is to be
assessed on a case by case basis.
The permitted baseline is considered relevant in this case, in my view, for the
consent application, in relation to the existing non-residential structure that is
currently on low temporary piles on the subject site and has been on the site for
4 months now.
There are no known consents for this building, and therefore it is presumed to
be non-consented.

29.

The building has been in place for 4 months (since it was delivered to the site),
and therefore will be in non-compliance with the relocated buildings rule within
2 months. The permitted baseline rule is shown below:
7.6.5.1.1 RELOCATED BUILDINGS
Buildings are permitted activities provided that they comply with all the standards for
permitted activities in the Plan, and further provided that where the building is a relocated
building all work required to reinstate the exterior including painting and repair of joinery shall
be completed within six months of the building being delivered to the site. Reinstatement work
is to include connections to all infrastructure services and closing in and ventilation of the
foundations.

The proposal has not considered the effects of this large building and large
impermeable surface, and it will be required to be removed from the site within
2 months, as per the permitted rule shown above. It is therefore requested that
a formal condition of consent to remove this building within 2 months of the
issue of the decision of this consent, be included as a formal condition of
consent of this consent.
30.

The proposal has not considered the stormwater effects of this large
commercial style building as part of the consent application, and its specialist
engineering reports.
The building looks to be 300-400 square metres in area, and is therefore a large
impermeable surface, that is creating stormwater effects that have not been
calculated as part of the consent application. The consent application does
include specialist reports that consider potential stormwater effects, however
as this building is not shown on the site plan, and has only been on the site, it
is outside of the scope of these specialist reports and should therefore be
removed as a condition of consent.

31.

The stormwater management rule is shown below, and is further breached by
this non-consented building, therefore not being considered in terms of

cumulative catchment effects, and also further breaching the District Plan,
outside the scope of this consent application.
7.6.5.1.6 STORMWATER MANAGEMENT
The maximum proportion of the gross site area covered by buildings and other impermeable
surfaces shall be 50%.

32.

It is considered appropriate for this application to also apply weighting to the
permitted baseline and include conditions of consent to avoid effects of nonconsented buildings on the site and ensure that they are removed within a
reasonable timeframe, in order to ensure compliance with the District Plan
permitted baseline for any matters not considered as part of the AEE report and
site plan. It is also considered appropriate to include a condition to remove the
building, as no consideration of effects of this building and its use has been
considered as part of the proposal.

Cumulative Effects
33.

The cumulative traffic, stormwater, and parking effects of the proposal are
assessed, and it is noted that a Landscape and Visual Assessment report/plan
is proposed as a condition of consent. It is supported to have the landscaping
established along the rear of
, Kaitaia, as per the details in the
site plan.
As the cumulative stormwater effects of this large building have not been
assessed as part of the proposal, it is required to include a condition to remove
this structure within 2 months of the issue of the decision for the proposal.

Positive Effects
34.

The proposal will result in positive social and economic effects by creating
further housing provision within the community and will also create employment
through the construction phase of the dwellings.
With appropriate conditions of consent relating to the timely removal of this nonconsented building, and also appropriate landscaping, I concur that the
proposal will have overall positive effects on the environment.

Conclusion on consideration of the Assessment of Effects Report
35.

Overall, it is considered that the potential adverse effects of the proposal in
relation to
are limited to landscape effects associated with
buildings, the cumulative effects of the stormwater, traffic, and parking for the
dwellings and other consented activities on the site, however it is also noted
that the building that is located behind
is creating effects (e.g.
stormwater effects, amenity effects, and potential reverse sensitivity effects),
and to avoid these adverse effects, should have a condition to remove this
building.

36.

In conclusion, with the building to the rear of
, Kaitaia removed,
and with the proposed/requested hedge landscaping with a minimum height of
3m (as conditions of consent), it is considered that the proposal will have no
more than minor adverse effects on the environment.

37.

It is considered that with the requested conditions of consent included as part
of the decision approval, that any actual and potential adverse effects on the
environment are able to be avoided, remedied or mitigated to an acceptable
level. For the purposes of assessment under Section 104B of the RMA the
level of adverse effect is considered to be no more than minor.

THE OBJECTIVES AND POLICIES OF THE DISTRICT PLAN
38.

The District Plan contains objectives and policies that generally relate back to
‘effects’ as a result of the effects-based framework. Section 9.7 of the AEE
report assesses each objective and policy of the District Plan relating to the
Residential Zone.

39.

The Far North District Plan highlights the following objective, specifically in
relation to non-residential activities within residential zones, and if the effects
are compatible with residential activities:
7.6.3.2 To enable development of a wide range of activities within residential areas where the
effects are compatible with the effects of residential activity.

40.

The Far North District Plan highlights the following policies in relation to nonresidential activities within the Residential Zone, and to ensure that potential
effects are compatible with residential activities:
7.6.4.5 That non-residential activities only be allowed to establish within residential areas
where they will not detract from the existing residential environment.
7.6.4.6 That activities with net effects that exceed those of a typical single residential unit, be
required to avoid, remedy or mitigate those effects with respect to the ecological and amenity
values and general peaceful enjoyment of adjacent residential activities.
7.6.4.10 That provision be made to ensure a reasonable level of privacy for inhabitants of
buildings on a site.

41.

None of the above objectives or policies in relation to non-residential activities
and potential effects on the owner and users of
have been
considered, and it is therefore requested that the building be removed from the
site.

Conclusion on District Plan Provisions
42.

In my opinion, with the current non-residential building on the currently, the
proposal will breach the District Plan rules, and also be inconsistent with the
objectives and policies of the plan.

However, with the removal of this building, and appropriate conditions of
consent, it is considered that the proposal is not contrary with the framework of
the District Plan and its relevant objectives and policies for the residential zone,
located adjacent to
, Kaitaia.
REGIONAL POLICY STATEMENT FOR NORTHLAND (RPS)
43.

I agree with the assessment of the relevant objectives and policies of the
Regional Policy Statement (RPS) that the consultant planner has undertaken.

44.

I agree with the consultant planner, that proposal is considered proposal is not
contrary to the objectives and policies of the Regional Policy Statement for
Northland.

PART 2 OF THE ACT
45.

The Court of Appeal in R J Davidson Family Trust v Marlborough District
Council [2018] NZCA 316 has re-established the requirement for consent
authorities to consider Part 2 when assessing an application for resource
consent. An assessment of Part 2 was provided within the AEE report.

DRAFT CONSENT CONDITIONS
46.

I have reviewed the draft consent conditions proposed and respectfully formally
request the following two conditions be included as conditions of consent:
(a)

That within 2 months of the issue of this decision approval, that the
building/structure that is located adjacent to the northern boundary of
be removed from the site.

(b)

That the 1.5m wide planting strip shown on the Site Plan (Appendix 12),
shall have hedge species selected by the landscape architect that shall
have a minimum height requirement of 3m, to provide additional privacy
screening, and shall be maintained in perpetuity as a maintained hedge.
The minimum height requirement of the hedge species be 3m, with a
maximum growth height of the species for the hedge to be 4m, in order
to not create too shadowing effects as a result of the planting.

I consider that with these included conditions of consent, that the proposed
conditions are reasonable and generally appropriate to ensure any potential
adverse effects of the proposal are appropriately avoided, remedied or
mitigated.
I do not propose or request
recommended/drafted conditions.

any
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FORMAL COMMENTS CONCLUSION
47.

In my opinion with the proposed conditions of consent (draft conditions), and
also the two requested further conditions of consent, identified within section
46 above, that the proposal includes adequate conditions of consent to mitigate
and avoid, potential adverse effects on the environment.
It is acknowledged that the AEE report application does not include a
consideration of effects of the non-consented non-residential building that is
located to the rear of
. It is also acknowledged that it is not
included on the site plan (within Appendix 12 of the AEE), nor is it a dwelling
that fits the scope of works outlined within section 4.6 of the AEE report, namely
that it is:
a. Single storey;
b. 3 bedroom (although some may be larger/smaller); and
c. Weatherboard cladding and iron roof.
It is therefore requested that as this building is not part of the consent
application, or a consideration of any of the specialist reports, that it be a
condition of consent be included in the decision report, to remove this building
from the subject site.
The building use and cumulative amenity, stormwater, traffic, and parking
effects were not considered as part of the AEE report or the specialist
engineering assessments, and as the site plan does not show it, the condition
of consent requiring a landscape plan by a qualified landscape architect will not
consider it in terms of effects.

48.

The proposal will also provide for employment and economic benefits for a
variety of professionals within the design and construction sectors.

49.

The proposal will allow residential dwellings to be constructed on an existing
site, while avoiding, remedying and mitigating any actual and potential adverse
effects through measures which can be secured as conditions of consent. With
the inclusion of the above two conditions of consent that have been requested
within section 46 of these formal comments, in my opinion the proposal will not
contrary to the relevant objectives and policies of the Regional Plan, or the
District Plan for all of the reasons I have provided.

50.

Taking into account all the matters raised, including the concerns raised about
the non-consented building and impermeable surface, I consider that with these
requested conditions of consent included as part of the decision report, that the
weight of the matters that have addressed under section 104(1) and Part 2 of
the RMA, informs the purpose of the RMA under section 5, and supports the
granting of the application.

51.

Consequently, the proposal is supported, with the two conditions highlighted
within section 46 of these comments included as formal conditions of consent.

I consider that the proposal will achieve the purpose of the RMA, to promote
the sustainable management of natural and physical resources. I support the
Consultant Planners Report which recommends that the proposal be granted
subject to conditions, and also the draft conditions that are recommended within
the Consultant Planners Report, however the support of the proposal is within
the context of the requested two conditions within section 46 of these comments
being included as conditions of consent.

Felicity Foy
2nd August 2021

Marion Foy
2nd August 2021

