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Poua a nuku
Poua a rangi
Poua a Papatuuanuku e takoto iho nei
Poua a Ranginui e tuu ake nei
Poua ko Taane
Taane i te waiora
Taane i te waananga
Taane i te pupuke e
Kua raraa te awa, kua raraa
Kua riporipi kau ana te ia o Waikato, kua riporipo kau ana
Ripo atu ripo mai
E hinga atu naa, e hinga mai nei
E mihi ana ki te tuupuna awa, e Waikato, te ukaipo o te iwi
Me whakahoonoretia to taatou Kiingi Tuuheitia Pootatau
Te Wherowhero Te Tuawhitu
E mihi ake te ngaakau ki ngaa mate ngaa tini aitua kua hinga i te poo, e ngaa
tuupuna e whetuurangitia
Mau piri Atua i te poo maarama
E te iwi, tena koutou
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He Tohu Aroha
The Board wish to acknowledge the unfortunate passing shortly before the hearing of
Mr Luke O’Dwyer, highly respected planner and City Planning Manager of Hamilton
City Council. With the consent of all parties, the Board received the evidence that Mr
O’Dwyer had prepared for the hearing.
The Board also wish to acknowledge the unfortunate passing during the hearing of
the Honourable John Luxton, former Member of Parliament for Matamata and then
Karaapiro and Minister of the Crown (including Minister of Maaori Affairs), and who
had been a Crown representative on the Waikato River Authority and one of its first
co-chairs.
The Board wishes to express our sincere condolences to their families, friends and
colleagues. Ka mihi ake te ngaakau.
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Kupu Whakataukii – Foreword
The late Tainui leader Sir Robert Te Kotahi Mahuta from Waahi Pa, Huntly, once
said that the Waikato tribe and the Waikato River are inseparable – the river and the
people are one and the same.
The Waikato tribe has taken its name from the river, and the river has taken its name
from the tribe. All iwi of the Waikato and Waipa Rivers hold their waters in high
regard.
Like a devoted mother, the Waikato River, its streams, lakes and wetlands has
sustained her people for centuries - physically, spiritually and culturally. The river
has provided Waikato River iwi a source of food and transportation, trade both
domestic and international, intrinsic healing powers, cultural sustenance, identity,
status and unity.
Therefore it is not difficult to understand why the Waikato-Tainui people consider the
Waikato River as an ancestor and why all river iwi revere the river which continues to
sustain her people and the people of New Zealand. The Waikato River and its rich
fertile lands are more than an economic pillar of the New Zealand economy providing
prosperity to the nation through exports to the world, they are the cultural identity of
all people of its catchment.

Te Orokohanga – Creation stories
There are numerous stories about how the Waikato River was created. Some
versions tell of a journey in search of fresh pure water for the ailing daughter of a
chief living at Taupiri. A similar story tells that Mount Taupiri grew up alongside
her brother Mount Tongariro in the Central North Island before marrying and
travelling to Ngaaruawaahia. Soon after, Taupiri became ill and Tongariro sent forth
his servant, a dog, to cut a path so that the flowing healing waters could aid her. The
Waikato River begins on the slopes of ngaa kaahui maunga as a small stream called
‘Waikato Iti’ (Little Waikato) it then flows into Lake Taupo also known as Taupo-nui-aTia (the great lake of Tia) and from there it makes its journey to Taupiri and beyond
ending at Te Puaha o Waikato (Port Waikato).
8

Just as pakiwaitara (stories) and waiata (songs) are an important oral record of the
ancestors, so are their association with places along the river, events, their daily
activities, thoughts, emotions, and everything that touched their lives. They are
important to people’s identities in connecting to the river within their rohe.

Ngaa Iwi – The People
The late Sir Robert Te Kotahi Mahuta said that the Waikato tribe and the river are
inseparable – the river and the people are one and the same. The tribe’s name
Waikato is taken from the river. The river represents the mana (prestige) and mauri
(life force) of the Tainui people. The ability of Tainui people to prosper and produce
bounty from within and around the river was one of the main reasons why the
Waikato Chief Te Wherowhero was selected as the first Maaori Kingi in 1857.
The Waikato River is the tuupuna of Waikato-Tainui. It is difficult to explain in words
the spiritual, cultural, and physical importance of the river to all Waikato River iwi.
The river has its own mana and mauri which is strengthened by the tribes who inhabit
its banks and tributaries. Waikato River iwi, as poutiaki (guardians) of the river, have
a duty of care beyond that of all others. The special relationship each iwi has with the
river obligates them to protect the mana o te awa (the spiritual authority, protective
power and prestige of the river) and to exercise mana whakahaere (authority)
according to tikanga forged by the early ancestors, to ensure the wellbeing of the
river spiritually, culturally and physically.
The following words of past kaumaatua best exemplify the special relationship
between Waikato-Tainui and the awa:
The river is a being, a mother, a complete and whole body comprising the water,
the bed and the banks from its source to the sea. The life of the river and thus of
the tribe is in its intactness – no limb struck from its body or the head separate
from the heart.
The late kaumaatua Kamira Binga Haggie of Tuurangawaewae Marae.
We are the guardians and protectors of the river. We have a duty to try to make
people understand that the assault on the river, our ancestor, must stop.
The late kaumaatua Hare Puke of Hukanui Marae.
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If the wairua of the river is violated, the river suffers, becomes sick, and if
ignored, will die.
The late Maniapoto kaumaatua Pumi Taituha.
The Waikato River is a tuupuna and looks after us throughout our lives. The river
feeds us, nurtures us, and takes care of us, healing our hurts and protecting us
from harm. The river’s spiritual powers are important to us today as they were
in the past. The power of the river does not change or dwindle with the passing
of the year…If people were to go on a journey, they would go to the river first
before leaving the area. This is still practiced today. When people were sick, we
would send them to the river to anoint themselves and be healed. This is still
practiced today. To us the most important thing about the river is the water’s
healing powers.
The late kuia Iti Rawiri of Te Awamarahi Marae.
Ngaa awa itiiti e pa ana ki te wai o Waikato, ko ngaa uaua o to tatou awa. To
tatau awa he Manawa’ (All the little streams and rain that flow into the Waikato
River are like veins of the body. The River is our heart)
The late Sir Robert Mahuta of Waahi Pa.

The Waikato River threads through the rohe of numerous iwi, including Ngāti Rangi,
Ngāti Tūwharetoa, Ngāti Tahu-Ngāti Whaoa, Te Arawa and Ngāti Raukawa
and Waikato-Tainui. The Waipaa River, which connects to the Waikato River at a
confluence at Ngaaruawaahia, begins its journey to the sea deep in the heart of
Te Rohe Potae, Ngāti Maniapoto country.

Te Awa Tuupuna – The River
The main stem of the Waikato River commences at the Huka Falls, Taupō and flows
into the Tasman Sea at Port Waikato on the west coast. Waikato-Tainui consider the
Waikato River to include its banks, tributaries, lakes, wetlands, fauna and flora.
In 1859 Austrian geologist and early European explorer Ferdinand von Hochstetter
recorded his observations of the Waikato River (King 1977):
The impression made by the sight of the majestic stream is truly grand. It is
only with the Danube or the Rhine that I can compare the mighty river which we
had just entered. It is the principal river of the North Island…it surpasses all
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others…its waters roll through the most fertile and beautiful fields, populated by
numerous and powerful tribes of the natives, who have taken their name from
it…They look upon the Waikato more than upon any other river of New Zealand
as being exclusively their own…Never up to the time of my journey had a boat of
European construction been known to float upon the proud native stream.

Waikato-Tainui have mana whakahaere (authority) over the river, its lakes and
tributaries from Karapiro to Port Waikato and, like other Waikato River iwi, continue
to exercise mana whakahaere with regard to all issues pertaining to the river.
The Waikato River is the longest river in New Zealand, flowing for 440 kilometres.
The river catchment includes wetlands, tributaries, lakes, and plains that flood
during winter rains. The river and the wider catchment provide habitat to a range
of native and introduced species. The Waikato River is New Zealand’s largest
commercial eel fishery. The Whangamarino wetland and the Waikato River islands
are of important conservation significance. Along the length of the river are located
thermal, geothermal, and hydro-electric power stations which require the use of its
waters to operate. The river winds its way through and feeds some of the most
productive primary producing lands in the country. These lands, through dairying
and agriculture, are important to the country’s economy. The river is managed
through a flood control scheme as it makes its way towards the Tasman Sea.
However, the Waikato River is not just a mere resource, it is te puumanawa
taangata, the beating heart of its people.

Whakatika te raupatu – Waikato-Tainui Settlement
In 1987, the Waikato River Claim (Wai 30) was lodge with the Waitangi Tribunal by
the late Sir Robert Te Kotahi Mahuta on behalf of Waikato-Tainui, the Tainui Maaori
Trust Board and Ngaa Marae Toopu o Tainui. The claim stipulated that WaikatoTainui were prejudicially affected by a range of acts, policies and omissions of the
Crown in particular.
The two key principles of the Waikato River Claim outlined by Sir Robert Mahuta
were:
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•

Te Mana o te Awa – the spiritual authority, protective power, and prestige
of the Waikato River which, to Waikato-Tainui, has its own life force. The
relationship Waikato-Tainui have with the Waikato River lies at the heart of
their spiritual and physical wellbeing and identity.

•

Mana whakahaere –the authority Waikato-Tainui have in regard to the Waikato
River, to exercise control and management of the river and its resources in
accordance with the values, ethics and norms of conduct embodied in the
tikanga of Waikato-Tainui.

In 1995 Sir Robert Mahuta led the settlement and resolution of the land component of
the raupatu settlement claim. The $170 million Waikato raupatu land settlement was
the first large scale treaty settlement to be settled by the Crown and remains the only
treaty settlement to be signed by a reigning monarch, Her Majesty Queen Elizabeth
II. The Waikato River, the Waipaa River West Coast harbours and some land blocks
were not included in the Waikato raupatu land settlement. It was agreed at the time
by Waikato-Tainui and the Crown to settle those outstanding claims at a later time.
Sir Robert Mahuta passed away in February 2001 before settlement of the Waikato
River claim could be resolved. From 2004 Lady Raiha Mahuta (wife of the late Robert
Mahuta) and Tukoroirangi Morgan on behalf of Waikato-Tainui co-negotiated the
Waikato-Tainui claim to the Waikato River. Direct negotiations with the Crown led to
the historic Waikato River Deed of Settlement that was signed on the banks of the
Waikato River at Turangawaewae Marae on 22 August 2008.
The tribal newspaper Te Hookioi notes that it was fitting that the Deed of Settlement
was signed on the banks of the Waikato River by Lady Raiha Mahuta in the presence
of the Maaori Kiingi Tuuheitia, as the quest of Waikato-Tainui for justice had been
started by Te Arikinui Te Ataairangikaahu, the mother of Kiingi Tuuheitia, and Sir
Robert Mahuta, although both passed away before this historic agreement was
signed. Te Hookioi further quotes Lady Raiha Mahuta on the day of the signing as
saying “this claim has spanned 21 years, many of our leaders and kaumaatua have
gone and it is right that they be honoured with this settlement.”
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The settlement included an agreed historical account, the Crown’s recognition and
acknowledgements, co-management arrangements and financial redress.

Whakamana te awa – The importance of Waikato River to Waikato River Iwi
Before the land wars and subsequent confiscation of Waikato lands, iwi exercised
absolute authority without challenge in their area of interest. Waikato-Tainui and all
river iwi managed their fisheries resources in a sustainable manner, guided by
maatauranga (knowledge), tikanga (customs) and kawa (protocols). Traditional
management was successful in that it ensured the following:
•

Manaakitanga: the ability of Waikato River iwi to sustain its people including
manuwhiri (visitors) to Waikato lands. The ability to provide and care for
manuwhiri is testament to the mana (prestige) and wealth of a tribe.

•

Kingitanga: The appointment of Potatau as the first Maaori King was attributed
in part to the rich resources he commanded from the Waikato River and its
catchments. The Maaori King would be required to feed and shelter the motu
(all people of the land) on a regular basis. The rich fishery resources of the
Waikato River enabled the King to provide a constant supply of food and
resources befitting a monarchy.

•

Tikanga: Careful use and management of Waikato River fisheries ensured that
Waikato River iwi could continually provide for its people, and its visitors.

•

Kaitiakitanga: Waikato River iwi have a responsibility to protect and nurture the
mauri (life force) of all living things. The exercise of kaitiakitanga (guardianship)
recognised the intricate balance and integral relationship between all of our
natural resources. Iwi long recognised that in order for the fishery to sustain
them, they in turn had to protect and sustain the fishery.

Waikato River iwi view the river as a taonga (treasure) because the river sustained
the iwi way of life - physically, culturally and spiritually. The river is a source of kai
(food) for the iwi. In the past the fishery was plentiful throughout the year and
sustained the people during the winter season. The importance of the river to iwi
cannot be underestimated.
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Decision of the Board of Inquiry
The following resource consent applications are granted, subject to the conditions in
Appendix 2 of this decision:
1)

Water permit (restricted discretionary activity under Waikato Regional Plan Rule
3.3.4.21) to take and use up to 150,000 m3/day (net) of water from the Waikato
River at or about New Zealand Transverse Mercator (2000) (NZTM) Map
Reference 1776957E, 5872040N near Tuakau for municipal supply purposes.

2)

Land use consent (discretionary activity under Waikato Regional Plan Rule
4.2.4.4) to operate and maintain water intake and discharge structures and
pipelines partly in and on the bed of the Waikato River and, partly in or over
the Waikato River at or about NZTM Map Reference 1776957E, 5872040N.

3)

Discharge permit (discretionary activity under Waikato Regional Plan Rule
3.5.4.5) to discharge:
a)

up to 20 ML/d of process water arising from various water treatment
operations into the Waikato River in the vicinity of the intake structure;

b)

Treated water that does not meet New Zealand Drinking Water Standards
into the Waikato River in the vicinity of the intake structure; and

c)

Water, air, and river material from the backwashing of intake screens into
the Waikato River;
all at a rate of up to 3.2 m3/second at or about NZTM Map Reference
1776957E, 5872040N.

4)

Land use consent (discretionary activity under Waikato Regional Plan Rule
4.2.4.4) to undertake activities in, on, under, or over the bed of the Waikato
River for the purposes of enabling the construction of water intake and
discharge structures and pipelines, including erecting intake structures and
pipelines, erecting, using and removing a coffer dam structure and temporary
access platform and all associated disturbance of the bed of the Waikato River,
all located at or about NZTM Map Reference 1776957E, 5872040N.
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5)

Water permit (discretionary activity under Waikato Regional Plan Rules 3.6.4.13
and 3.6.4.14) to dam, divert and take water associated with the construction of
a coffer dam around the construction area for the intake and discharge
structures and pipelines and associated dewatering activities within the coffer
dam area for the purposes of enabling the construction of a new intake and
discharge structures and pipelines at or about NZTM Map Reference
1776957E, 5872040N.

6)

Discharge permit (discretionary activity under Waikato Regional Plan Rule
3.5.4.5) to discharge water into the Waikato River from dewatering the work
area behind a coffer dam installed for the purposes of enabling the construction
of an intake and discharge structures and pipelines adjacent to the existing
Watercare intake, at or about NZTM Map Reference 1776957E, 5872040N.
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Executive Summary
This report and decision have been prepared by a Board of Inquiry appointed to hear
and decide a resource consent application made by Watercare Services Limited
(Watercare). The application is for all regional resource consents required under the
Waikato Regional Plan (WRP) to enable the taking and use of up to 150 million litres
per day (ML/d) (net) of additional water from the Waikato River mainstem
downstream of the Huntly Power Station mixing zone for municipal water supply
purposes. The application would result in a combined water take of 300 ML/d from
the Waikato River by Watercare, comprising 150 ML/d under this application
combined with Watercare’s existing water take consents. When added to all other
existing resource consents and further applications currently in the queue for water
from the Waikato River, Watercare’s application would not result in the allocable limit
for the Waikato River as set in the WRP being exceeded.
The location of the proposed water take is adjacent to Watercare’s existing water
intake and water treatment plant near Tuakau. A duration of 35 years is sought for
the water take. The application covers water permits, land use consents in relation to
activities on the bed of the Waikato River, and discharge permits. It does not cover
any land use consents that may be required for water treatment or reticulation
infrastructure from Waikato District Council or other territorial authorities on or
beyond the site of Watercare’s Waikato Water Treatment Plant which is designated
for water supply purposes under the Waikato District Plan.

Need for water
During the period from late 2019 through to mid-2021, the Auckland region
experienced an extreme drought event, with rainfall for the period between January
and May 2020 being approximately 30% of what would normally be expected. At
Watercare’s recommendation, in May 2020 Auckland Council imposed water use
restrictions in Auckland for the first time since the early 1990s. Watercare also took
additional steps to improve security of supply during the drought by exercising
emergency powers under the Resource Management Act 1991, and by
re-establishing supply from previously decommissioned sources. However,
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Watercare requires a reliable and sufficient future supply to provide water for
Auckland’s growing population. This Application is intended to provide additional
water to Auckland and the northern Waikato towns of Pookeno and Tuakau, with
700,000 additional residents forecast to connect to the metropolitan water supply
(over 10,000 more residents being anticipated in Tuakau and Pookeno) in the
next 35 years.
Without additional water, the baseline supply - demand balance is predicted to have
a net deficit of 252 ML/d by 2055. While Watercare has a number of initiatives that
encourage its customers to be more efficient in their use of water as well as running
a ‘user pays’ system, additional water supply is required.
A number of water supply options have been considered, with the shortlist including
the Franklin Kaawa Aquifer, purified recycled water, household rainwater harvesting,
desalination, Onehunga source enhancement, increased water efficiency and a new
abstraction from the Waikato River. Of these options, an additional water take from
the Waikato River is Watercare’s preferred option for reasons of security of supply,
cost and lower carbon footprint. The additional water take from the Waikato River,
combined with committed water efficiency steps, will enable sufficient time to
investigate, plan and develop a non-conventional source of water, which may be
required by the early 2040s.

Submissions and evidence
Watercare presented an essentially biophysical argument on the central allocation
issue in support of its application, that the volume of the flow of water in the river is
sufficient to sustain its proposed take together with all other current authorised takes.
Its evidence within that framework was comprehensive and essentially unchallenged.
In terms of the likely biophysical effects of the water take and its attendant activities
such as construction of the intake, the Board heard evidence that the effects would
be low. This was generally unchallenged.
Watercare did not present evidence in relation to the cultural effects of the proposal,
and instead took the approach that it was for taangata whenua and river iwi to
express how they consider their relationship with the awa is affected by the proposal.
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The cultural and metaphysical effects were the main reasons for opposition from
submitters and focused on three areas which are intrinsically linked:
a)

Consultation and engagement by Watercare with taangata whenua and river
iwi;

b)

Effects of the proposal on the relationship of taangata whenua and river iwi with
the Waikato River and the cultural values of the river; and

c)

Assessment of the application against the statutory vision and strategy for the
river, Te Ture Whaimana, and the principles of Te Tiriti o Waitangi.

Concerns were expressed by taangata whenua and river iwi that Watercare had not
engaged meaningfully with them. While consultation is not a specific requirement
under the Resource Management Act, the submitters, who included Waikato-Tainui,
Te Taniwha o Waikato, river iwi and the Waikato River Authority, considered that a
lack of engagement by Watercare reflected a lack of recognition of the relationship
between the awa and taangata whenua and river iwi. The awa is spiritually,
physically and culturally important to the iwi, hapuu and marae of Waikato. The awa
represents much more than a body of water, it is a living ancestor to Waikato-Tainui
and fundamental to their beliefs.
Submitters considered that the Application is inconsistent with Te Ture Whaimana
– the vision and strategy for the Waikato River under the Waikato-Tainui Raupatu
Claims (Waikato River) Settlement Act 2010. Te Ture Whaimana is the primary
direction-setting document for the river and activities within its catchment affecting
the river. Waikato-Tainui point to the central requirement of Te Ture Whaimana to
restore and protect the awa and say that in order to achieve this we must stop
treating the river merely as a resource for our takes and discharges and manage
our relationship with it sustainably.
Submitters also expressed concern there had been a lack of consideration of other
viable options to meet Auckland’s water needs.
Submitters questioned whether the WRP (which is the framework that sets out the
water allocation limits for the Waikato River) appropriately gives effect to Te Ture
Whaimana and the National Policy Statement for Freshwater Management 2020
18

(NPS-FM). At the head of the river, the Tongariro diversion transfers water from
the headwaters of the Whanganui, Whangaehu and Rangitikei Rivers to power the
Tongariro power station and ultimately adds water to the Waikato River. Ngāti Rangi
are the people of the land affected by these engineering works and appeared before
the Board questioning whether the current allocation limits of the Waikato River
will remain if and when the river diversion consent terminates and a fresh consent
is sought.
The effect of the Application on existing and future uses of the Waikato River water
was also the focus of evidence on behalf of Hamilton City Council and Waipa District
Council. They expressed a concern that granting the Application to Watercare would
affect the ability of other councils to secure water in the future to service Waikato’s
growth.

Decision-making considerations
Section 104 of the Resource Management Act guides the Board’s decision making.
There are a number of statutory planning documents to which the Board must have
regard in its consideration of the Application. These various documents set out a
range of matters with differing levels of importance to that consideration.
The biophysical effects of the proposal are minor, notwithstanding the large volume
of water proposed to be taken, and in this respect the proposal is consistent with the
planning documents.
The provisions of the River Settlement Act are clear in requiring the Board to have
particular regard to Te Ture Whaimana as the primary direction-setting document for
the Waikato River and activities which affect it, ahead of any other subordinate
legislation or planning documents under the Resource Management Act.
In the Board’s consideration of the Resource Management Act, Te Ture Whaimana
and all the other statutory planning documents, there is a common thread which
requires recognition of and provision for the relationship of taangata whenua with
their ancestral lands, water, sites, waahi tapu, and other taonga. The Board
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considers that Watercare has not achieved this through its processes and the lack of
evaluation by it of the cultural effects of its Application.

Decision
While the members of the Board agree on the identification of the principal issues
and the effects of granting the Application, there are differing views on whether the
failures of Watercare to recognise and provide for meaningful relationships between
taangata whenua and the river and to pursue suitable engagement with taangata
whenua and river iwi can be addressed effectively through conditions attaching to the
grant of consent to the Application, or whether the failures are so fundamental as to
require a decision to decline the Application. By a narrow margin, the majority view
of the Board (Judge Kirkpatrick and Mr Wilson) is that the Application ought to be
granted as the failures can be addressed through imposition of further conditions of
consent. In particular, the majority propose a condition to require Watercare to invite
taangata whenua to join a committee or board to manage the investigation of ways
to reduce the volume of water taken and Auckland’s reliance on the water of the
Waikato River.
It is at this point that the views of Mr Manukau diverge from the majority of the Board.
Mr Manukau acknowledges the kotahitanga and collegial approach by the Board to
try to address the Application’s shortcomings on engagement and cultural matters
through the proposed conditions. He further acknowledges the conditions as
amended and proposed by the Board are positive methods to achieve meaningful
engagement with taangata whenua, and go beyond what was proposed by the
Applicant. Mr Manukau considers, notwithstanding that the conditions go some
way to addressing his concerns, the conditions do not go far enough to satisfy his
concerns. His view is that the application should be declined.
The majority decision of the Board is to grant the resource consent with conditions.
The Board wish to express their shared view that this is a finely balanced decision
and there is only a small difference of opinion as to the most appropriate outcome.
The conditions as proposed by Watercare establish a reporting framework as to
progress with investigation of water source options for Auckland’s municipal water
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supply, together with a review condition whereby the Waikato Regional Council may,
every five years, consider a range of matters including the appropriateness of any
take rate or take volume. There are further conditions proposed by Watercare for
liaison with taangata whenua and monitoring of cultural matters. These conditions
are generally satisfactory in their own terms but are essentially in relation to
processes outside of dealing with the principal issue of the relationship of taangata
whenua with the awa in terms of Te Ture Whaimana, taking into account mana
whakahaere and the Treaty principle of rangatiratanga.
The majority of the Board consider that these conditions would be made more
effective by imposing a further condition requiring Watercare to establish an
executive committee or board to investigate and address options for the reduction of
reliance on the river by Watercare, including identifying alternative water sources,
and invite representation from taangata whenua on that executive committee, as
identified by Te Whakakitenga o Waikato and Te Taniwha o Waikato on behalf of the
iwi and local marae and hapuu along the stretch of the river near the intake location.
The duration of the operational consents (to take water, to occupy and disturb the
bed of the river and to discharge process, treated and backwash water) is set at
20 years rather than the statutory limit of 35 years sought by Watercare. This
duration balances the substantial capital investment required by Watercare to
implement the consents with the submitters’ desire to limit the duration of the water
take, while enabling sufficient time to investigate alternative water sources. The
majority of the Board are aware that the limited duration of consents can effectively
be further reduced by the time needed to construct necessary works to implement
the consent. In response to this challenge, the operational consents will not
commence until the construction consents have been given effect to and the
construction works completed. This delayed commencement will also provide further
opportunity to investigate other sources of water.
The majority of the Board consider these changes will be more effective at enabling
the active participation of taangata whenua in the management of the awa, while
promoting the relationship of iwi and hapuu with their awa. The majority of the Board
wish to use the power of imposing appropriate conditions of consent to move
21

Watercare from being an applicant to being a partner with taangata whenua, and to
enable taangata whenua to be able to move from being submitters on an application
to having a direct role in investigating and making decisions on the future of the river.

22

PART 1 Overview
1.

Watercare Services Limited (Watercare) is a lifeline utility providing water
and wastewater services to a population of 1.7 million people in Auckland.
Watercare is the council-controlled organisation of Auckland Council and is
responsible for municipal water supply services within Auckland, and the
provider of bulk water supply services to Pokeno and Tuakau in the Waikato
District. An assessment of the present and predicted water supply demand
balance indicates that an additional source of water is required by between
2025 and 2027 to ensure security of supply during a drought, as well as to
accommodate population growth. Watercare is seeking a water take from the
Waikato River to ensure security of supply if further droughts occur between
2025-2027, and to meet peak demand by 2028.

2.

The application is for all regional resource consents required by the Waikato
Regional Plan (WRP) to enable the taking of up to 150 million litres per day
(ML/d) (net) of additional water per day from the Waikato River for municipal
water supply purposes. The location of the proposed water take is adjacent to
Watercare’s existing water intake and water treatment plant on Hayward Road
near Tuakau. A duration of 35 years is sought for the water take. If this
application is granted, it would result in a combined water take of 300 ML/d for
Watercare, comprising 150 ML/d under this application combined with
Watercare’s existing consents.

3.

The application covers water permits, land use consents (in relation to activities
on the bed of the Waikato River), and discharge permits. It does not cover any
land use consents that may be required from Waikato District Council or other
territorial authorities on or beyond the site of Watercare’s Waikato Water
Treatment Plant (WTP) (which is designated for water supply purposes under
the Waikato District Plan) associated with water treatment and reticulation
infrastructure.
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4.

Watercare presented an essentially biophysical argument on the central
allocation issue in support of its application, and that the volume of the flow of
water in the river is sufficient to sustain its proposed take together with all other
current authorised takes. In contrast, the submitters challenged the proposal in
the following areas:
a)

Lack of meaningful consultation and engagement by Watercare with
mana whenua;

b)

Effects of the proposal on the relationship of taangata whenua and river
iwi with the Waikato River and the cultural values of the river; and

c)

Consistency of the application against the statutory vision and strategy for
the river, Te Ture Whaimana, and the principles of Te Tiriti o Waitangi;

d)

Lack of consideration of other viable options to meet Auckland’s water
needs;

e)

Whether the Waikato Regional Plan (which is the framework which sets
out the water allocation limits for the Waikato River) appropriately gives
effect to Te Ture Whaimana and the National Policy Statement for
Freshwater Management 2020; and

f)

The effect of the Application on existing and future uses of the Waikato
River water.

5.

The awa is spiritually, physically and culturally important to the iwi, hapuu
and marae of Waikato. The awa represents much more than a body of water,
it is a living ancestor to Waikato-Tainui and fundamental to their beliefs.
This relationship was strongly expressed in terms of both the submissions
and evidence.

6.

The parties who appeared or were represented at the hearing included:
a)

Applicant and submitters in support:
i)

Watercare Services Ltd

ii)

Mr Simpson (Simpson Farms Ltd)

iii)

Mr Philips (Waikato Regional Irrigators Incorporated)
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b)

Waikato Regional Council - respondent

c)

Submitters in opposition:
i)

Hamilton City Council and Waipa District Council

ii)

Waikato-Tainui / Te Whakakitenga o Waikato who also represented:
(1)

Horahora Marae

(2)

Kaitumutumu Marae

(3)

Ngaa uri o Maahanga Trust Board

(4)

Ngaati Wairere Treaty Claims Trust

(5)

Ngaa Muka Development Trust

(6)

Okarea Marae

(7)

Pohara Marae

(8)

Tangoao-Taniwha Marae

(9)

Te Puea Memorial Marae

(10) Waikare Marae (Te Ngau Ngau Tukiri)
iii)

Mr S. Solomon

iv)

Ngaati Makirangi, Ngaati Mahuta

v)

Te Taniwha o Waikato

vi)

Ngaati Naho Trust

vii)

Waahi Pa

viii) Waikato River Authority

d)

ix)

Raukawa Settlement Trust and Raukawa Charitable Trust

x)

Ngā Waihua Paerangi (Ngāti Rangi)

Submitters who did not appear at the hearing, including those who
withdrew prior to the hearing were:
i)

Those in support:
(1)

Auckland International Airport Ltd
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(2)

Exterior Cleaning Industry Association

(3)

J. Gibbons

(4)

J. C. Godfrey

(5)

Hibiscus Coast Zero Waste

(6)

S. Hodge

(7)

Horticulture New Zealand

(8)

E. W. Hughes

(9)

I. Hughes

(10) V. McGowan
(11) M. Mehra
(12) Te Tokanganui-a-noho Regional Management Committee and
Hauauru Ki Uta Regional Management Committee
ii)

Those who opposed:
(1)

Director-General of Conservation

(2)

Federated Farmers of New Zealand (Waikato) Inc and
Federated Farmers of New Zealand (Auckland) Inc.

(3)

Kaitiaki o Na Awa

(4)

Huakina Development Trust

(5)

J. Kerr

(6)

T. Maipi

(7)

A. Newton

(8)

Ngaati Tahu Ngaati Whaoa Runanga Trust

(9)

M. O’Grady

(10) Te Arawa River Iwi Trust
(11) Te Kotahitanga o Ngaati Tuwharetoa
(12) Te Whanau McLean
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(13) Waikato Conservation Board
iii)

Position not stated:
(1)

iv)

7.

C. M. Duggan

Opposed the application but sought it be approved with conditions:
(1)

E. Komene

(2)

R. Wilson

(3)

J. Papiti

All the submissions and evidence referred to in this decision are available on
the Environmental Protection Authority website ( https://epa.govt.nz/ ) for
anyone who wishes to see the detail of these references.
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PART 2 Inquiry Process
8.

Watercare’s Application is for the following resource consents:
1)

Water permit (restricted discretionary activity under WRP Rule 3.3.4.21) to
take and use up to 150,000 m3/day (net) of water from the Waikato River
at or about New Zealand Transverse Mercator (2000) (NZTM)
Map Reference 1776957E, 5872040N near Tuakau for municipal
supply purposes.

2)

Land use consent (discretionary activity under WRP Rule 4.2.4.4) to
operate and maintain water intake and discharge structures and pipelines
partly in and on the bed of the Waikato River and, partly in or over the
Waikato River at or about NZTM Map Reference 1776957E, 5872040N.

3)

Discharge permit (discretionary activity under WRP Rule 3.5.4.5) to
discharge:
a)

up to 20 ML/d of process water arising from various water treatment
operations into the Waikato River in the vicinity of the intake
structure;

b)

Treated water that does not meet New Zealand Drinking Water
Standards into the Waikato River in the vicinity of the intake
structure; and

c)

Water, air, and river material from the backwashing of intake screens
into the Waikato River;

all at a rate of up to 3.2 m3/second at or about NZTM Map Reference
1776957E, 5872040N.
4)

Land use consent (discretionary activity under WRP Rule 4.2.4.4) to
undertake activities in, on, under, or over the bed of the Waikato River for
the purposes of enabling the construction of water intake and discharge
structures and pipelines, including erecting intake structures and pipelines,
erecting, using and removing a coffer dam structure and temporary access
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platform and all associated disturbance of the bed of the Waikato River, all
located at or about NZTM Map Reference 1776957E, 5872040N.
5)

Water permit (discretionary activity under WRP Rules 3.6.4.13 and
3.6.4.14) to dam, divert and take water associated with the construction
of a coffer dam around the construction area for the intake and discharge
structures and pipelines and associated dewatering activities within the
coffer dam area for the purposes of enabling the construction of a new
intake and discharge structures and pipelines at or about NZTM Map
Reference 1776957E, 5872040N.

6)

Discharge permit (discretionary activity under WRP Rule 3.5.4.5) to
discharge water into the Waikato River from dewatering the work area
behind a coffer dam installed for the purposes of enabling the construction
of an intake and discharge structures and pipelines adjacent to the
existing Watercare intake, at or about NZTM Map Reference 1776957E,
5872040N.

9.

Watercare currently holds three resource consents authorising the abstraction
of water from the Waikato River adjacent to the Waikato Water Treatment Plant
near Tuakau as follows:
a) Resource consent 960089.01.04 authorising a net take rate of up to
150ML/d at any time of the year. This consent expires in May 2032.
b) Resource consent 141825.01.01 (referred to as the “Seasonal Water Take”
consent) authorising a net take rate of up to:
i)

100 ML/d during the period 1 May to 30 September (inclusive); and

ii)

100 ML/d during the period 1 October to 30 April (inclusive) when
the 7-day rolling average flow of the Waikato River at Rangiriri
exceeds 330.03 m3/second.

This consent expires in September 2055.
c) Resource consent 142090.01.01 (referred to as the “Hamilton City Council
Water Allocation” consent), authorising a net take rate of up to 25 ML/d
(or such lesser volume as determined by Hamilton City Council as being
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available for any given day) during the period 1 October to 30 April
(inclusive). This is a short-term consent until 1 May 2023.
10. The application is intended to supplement Watercare’s main consent which
authorises the taking of water from the Waikato River. If the application should
be granted, Watercare proposes to:
a)

surrender its existing Seasonal Water Take consent (AUTH141825.01.01)
and Hamilton City Council Water Allocation Take consent
(AUTH142090.01.01); and

b)

vary the conditions of resource consent AUTH960089.01.04 to limit it to a
year-round take of 150 ML/d (net).

11. Accordingly, the application proposes as an overall outcome that the total
quantity of water that Watercare will take from the Waikato River and supply to
its network will not exceed 300 ML/d (net).
12. This application is an evolution of the application Watercare lodged with the
Waikato Regional Council (WRC) in December 2013. Since that time,
Watercare’s water take application (and the associated applications) have
been on hold while the WRC processed and decided other applications to
take water from the Waikato River Catchment that were lodged before
Watercare’s application.
13. During the period from late 2019 through to mid-2021, the Auckland region
experienced an extreme drought event, with rainfall for the period between
January and May 2020 being approximately 30% of what would normally be
expected. At Watercare’s recommendation, in May 2020 Auckland Council
imposed water use restrictions in Auckland for the first time since the early
1990s. Watercare also took additional steps to improve security of supply during
the drought by exercising emergency powers under Section 330 of the
Resource Management Act 1991 (RMA), and by re-establishing supply from
previously decommissioned sources. However, Watercare requires a reliable
and sufficient future supply to provide water for Auckland’s growing population
and economy.
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14. Seven years after lodgement (as at 2020), Watercare’s application had not
been considered by the WRC and was still number 106 in the “first in first
served” queue of applications lodged with WRC for water takes from the
Waikato River. On Friday 26 June 2020, The Honourable David Parker, Minister
for the Environment (the Minister) requested that the Environmental Protection
Authority (EPA) provide advice on whether Watercare’s application is a
proposal of national significance under Part 6AA of the RMA, and if so, whether
the matters should be called in and referred to either a board of inquiry or the
Environment Court. The Application that was the subject of consideration
included both operational and river-based construction consents as follows:
Operational Consents:
a)

Water permit —To take and use up to 200 ML/d (net) of water from the
Waikato River at or about New Zealand Transverse Mercator [2000]
(“NZTM”) Map Reference 1776957E, 587204ON for municipal supply
purposes.

b)

Land use consent — To operate and maintain water intake and discharge
structures and pipelines partly in and on the bed of the Waikato River and,
partly in or over the Waikato River, at or about NZTM Map Reference
1776957E, 5872040N.

c)

Discharge permit — To discharge up to 30 ML/d of process water arising
from various water treatment operations into the Waikato River in the
vicinity of the intake structure, at or about NZTM Map Reference
1776957E, 5872040N.

d)

Discharge permit — To discharge off-spec treated water that does not
meet New Zealand Drinking Water Standards into the Waikato River in
the vicinity of the intake structure, at a rate of up to 3.2 m 3/second, at or
about NZTM Map Reference 1776957E, 5872040N.

e)

Discharge permit — To discharge water, air, and river material from the
backwashing of intake screens into the Waikato River, at or about NZTM
Map Reference 1776957E, 587204ON
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River Based Construction Consents:
a)

Land use consent — To undertake activities in, on, under, or over the bed
of the Waikato River for the purposes of enabling the construction of
water intake and discharge structures and pipelines, including erecting
intake structures and pipelines, erecting, using and removing a coffer dam
structure and temporary access platform and all associated disturbance of
the bed of the Waikato River, all located at or about NZTM Map
Reference 1776957E, 5872040N.

b)

Water permit — To dam, divert and take water associated with the
construction of a coffer dam around the construction area for the intake
structures and associated dewatering activities within the coffer dam
area for the purposes of enabling the construction of a new intake and
discharge structures and pipelines at or about NZTM Map Reference
1776957E, 5872040N.

c)

Land use consent — To construct, operate, maintain and remove a
temporary water intake structure partly on the bed of the Waikato River
and, partly in or over the Waikato River at or about NZTM Map Reference
1776957E, 5872040N.

d)

Discharge permit — To discharge water into the Waikato River from
dewatering the work area behind a coffer dam installed for the purposes
of enabling the construction of intake and discharge structures and
pipelines adjacent to the existing Watercare intake, at or about NZTM
Map Reference 1776957E, 5872040N.

15. After considering the EPA’s advice and recommendations,1 the Minister
recognised Watercare’s application as a proposal of national significance. The
Minister issued a direction under Section 142(2) of the RMA on 30 June 2020
to call in the Watercare application and refer it to a Board of Inquiry of three

1

Advice and Recommendation of the EPA under Section 144A RMA: Watercare Waikato River
Take Application Call In, Environmental Protection Authority, 30 June 2020.
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members for decision.2 The Minister provided the following reasons for this
decision:
a)

The matters have aroused widespread public concern or interest
regarding its actual or likely effect on the environment, in particular as
indicated by both the Waikato River Authority (WRA) and Waikato-Tainui
concerns about the river being under stress from over allocation;

b)

The matters involve or are likely to involve the significant use of natural
and physical resources, due to the volume of water proposed to be
abstracted, the importance of the water for Auckland’s municipal water
supply, and the effect on alternative uses of that water;

c)

The matters affect or are likely to affect a feature of national significance
noting that the Waikato River is recognised as highly important not only
for Maaori but for all who live in the region;

d)

The matters are or are likely to be significant in terms of section 8 of the
RMA given it is likely to be of high interest to iwi because of the
significance of freshwater management to Maaori and the relevance
of the Waikato River Settlement Acts;

e)

The matters will assist the Crown in fulfilling its public health, welfare,
security or safety obligations or functions as greater certainty as to
whether a highly populous area of New Zealand such as Auckland has
sufficient water supply to meet its needs has the potential to assist the
Crown in managing these risks;

f)

The matters will affect more than one region given that the Waikato River
flows through the Waikato Region and the water will be used in the
Auckland Region; and

g)

The matters relate to a network utility operation that extends or is
proposed to extend to more than one district or region, as Watercare

2

Ministerial direction to refer the Watercare services Limited Waikato River Take Application to a
Board of Inquiry, 30 June 2020.
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proposed the supply and distribution of water and directly affects the
Waikato River and the Auckland region.
16. The Minister directed that the Board of Inquiry would include an appointee of
the WRA pursuant to section 29(3) of the Waikato-Tainui Raupatu Claims
(Waikato River) Settlement Act 2010. The Minister for the Environment
appointed an independent Board of Inquiry on 10 August 2020, comprising
Judge David Kirkpatrick, Mr Anthony Wilson and Ms Linda Te Aho. Ms Te Aho,
the WRA nominee, resigned from the Board on 22 March 2021. The Minister for
the Environment appointed Mr Nicholas Manukau, a subsequent WRA
nominee, on 22 April 2021.
17. On 11 December 2020, Watercare provided the EPA with an amended
application, which addressed a range of matters further to the 2013 version.
The most significant amendments were: 3
a)

A reduction in the volume of the proposed water take from 200 ML/d (net)
to 150 ML/d (net), which the WRC later confirmed meant the proposed
water take was within the allocable flow provided for in the Waikato
Regional Plan4;

b)

The potential riverbed disturbance area would be less than that originally
envisaged due to a smaller area to be retained by the proposed coffer
dam;

c)

A consent for a temporary water intake structure was no longer required;
and

d)

A reduction in the discharge volume from 30 ML/d to 20 ML/d.

18. The EPA reviewed the revised Application to ensure the information provided
was sufficient for notification. The review was informed by planning and
technical assessments of the Application by an external consultant, Stantec,

3

Statement of evidence of Philip Mitchell on behalf of Watercare Services Limited, 21 May 2021,
paragraph 5.2.

4

WRC letters dated 13 November and 20 November 2020
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which provided its report on 3 February 2021.5 Stantec determined that the
majority of the information required under the RMA and the WRP had been
provided by Watercare. However, a number of issues were identified; some of
which were recommended to be addressed prior to notification, and others for
the Board to consider. In summary, Stantec recommended that Watercare be
requested to provide the following information before the application was
publicly notified:
a)

A map that shows the spatial extent of the Waikato River catchment that
is subject to the allocable flow calculations (noting that the allocable flow
applies to both surface water and groundwater).

b)

An explanation in the AEE of how the volume of the take (150 ML/d) has
been derived.

c)

Information on the effects of the take on the relationship of taangata
whenua and their culture and traditions with their ancestral lands, water,
sites, waahi tapu and other taonga and the position of other iwi and hapuu
on the Kawenata Whakawhanaunga.

d)

Clarification that allocable water is both groundwater and surface water,
and an assessment of the effects of the take on groundwater levels and
groundwater users.

e)

Information about the process water discharge mixing zone.

f)

An assessment of the cumulative effects of the current discharge rate of
process water/off spec water and the proposed discharge.

19. To address some of the Stantec recommendations, Watercare provided an
addendum to the Application to the EPA on 10 February 2021, which became
part of the Application.
20. On 5 February 2021 the WRC presented its report to the EPA on the key issues
in relation to the application prepared under section 149G(3) of the RMA. In this

5

Review of Watercare Services Limited Resource Consent Applications for New Waikato River
Take, Stantec, February 2021.
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context, prior to the notification of the application and the receipt of
submissions, the report’s identification of issues was based on the content of
the relevant statutes and statutory planning documents rather than any
contested matter. The report did not assess or evaluate the merits of the
proposal or otherwise attempt to resolve any issue. It concluded that all required
consents in relation to the proposal to which the matter relates had been
applied for. It noted the tension, at times, in the documents between the
provision of infrastructure necessary to support current and future community
needs and the adverse effects that may result from activities.
21. The WRC’s report did set out the results of its calculation of the cumulative
levels of allocation with and without the volumes proposed to be taken by this
application and by all other applications lodged prior to this application. It
concluded that allocable flow would remain in this part of the river in the event
of this and all prior applications being granted.
22. The WRC’s report also included suggested conditions of consent for the main
surface water take for municipal supply purposes to show the WRC’s practice in
relation to such consents.
23. The EPA publicly notified the application on 12 February 2021, with
submissions closing on 26 March 2021. Fifty five submissions were received;
of which fourteen supported the proposal, thirty nine opposed the proposal and
two were neutral. On 30 April 2021 Stantec provided the EPA with a report
summarising the submissions received on the application. Stantec identified
common themes as being:6

6

a)

Effects on customary and cultural values;

b)

Consistency with statutory documents and current reform processes;

c)

Engagement with iwi;

Summary of Submissions – Watercare Services Limited Waikato River Water Take, Stantec. April
2021.
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d)

Consistency with Te Ture Whaimana o te Awa o Waikato (Vision and
Strategy);

e)

Future water availability in Waikato;

f)

Alternative water sources;

g)

Water management in Auckland;

h)

Security of supply for Auckland;

i)

Ecological effects;

j)

Consistency with settlement legislation;

k)

Upstream effects;

l)

Saline intrusion;

m)

Climate change; and

n)

Short term use of Watercare allocation.

24. A number of submitters suggested that conditions be imposed relating to a
number of these issues, including management and monitoring controls, the
development and adoption of alternative water sources by set deadlines,
advancing the vision and objectives of Te Ture Whaimana, limiting the term of
consent to 15 – 20 years, and controlling the overall volume of water taken.
25. Thirty six submitters indicated they wished to be heard. The submissions were
received from a variety of different parties, including individuals, twenty six iwi,
hapuu, marae or organisations associated with any of these, two local
authorities, primary production organisations, a Government department and a
statutory board.
26. Eight submissions did not meet the requirements of the RMA due to not
answering the trade competition declaration or incomplete fields of the
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prescribed form. The Board resolved to waive the requirement for those
submissions to be in the prescribed form.7
27. The submissions from Ngaati Tahu-Ngaati Whāoa and Te Arawa River Iwi Trust
were withdrawn on 31 August 2021 and 23 September 2021 respectively and
the Board has not considered them further.

Joint witness conferencing on planning
28. The Board issued a memorandum which requested witnesses to conference on
the matter of statutory planning.8 The purpose of the conference was to identify
key issues, areas of agreement, and any areas of disagreement between
experts and this was held over three sessions between 16 July 2021 and
13 August 2021. The Board is grateful for the collaborative and helpful way
the planning experts engaged in the conference, and found the Joint Witness
Statement (JWS) helpful in narrowing the planning issues. The JWS addressed
five issues:
a)

Issue 1: Identification of agreed summary of planning provisions of
relevance, including –
(i)

Higher order and directive objectives and policies;

(ii)

Non-directive objectives and policies that set regional or district
planning directions of specific relevance; and

(iii)
b)

Other provisions which the experts consider relevant.

Issue 2: Whether the WRP fully gives effect to the higher-order policy
documents; or more directly, what are the implications of the higher-order
planning framework, in particular the National Policy Statement for
Freshwater Management 2020 (NPS-FM), and Te Ture Whaimana o te
Awa o Waikato (Vision & Strategy) (Te Ture Whaimana) for the
assessment of the Watercare application against the WRP?

7

Board Memorandum No. 2 Waiver of Compliance with Prescribed Submission Form, 30 April
2021.

8

Board Memorandum No. 05 Expert Conferencing, 25 June 2021.
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c)

Issue 3: Given the objectives and policies framework, what provision
(if any) should be given for future water allocation?

d)

Issue 4: Relevance of the suggestion that an area of an unnamed
tributary upstream of the existing Watercare pump station may be a
‘natural wetland’ for the purposes of the National Environmental
Standards for Freshwater (NES Freshwater).

e)

Issue 5: Identifying issues (areas of agreement and disagreement)
arising from the draft proposed conditions, using the version provided
by Dr Mitchell in rebuttal evidence as a starting point.

29. Starting with Issue 1, the JWS set to one side a number of higher order
statutory obligations that the participants considered are clear in their wording
as to their purpose and intent. These included section 104 of the RMA, Part 2 of
the RMA, and sections 11, 12, 14 and 17 of the Waikato-Tainui Raupatu Claims
(Waikato River) Settlement Act 2010.9 The planners agreed that Te Ture
Whaimana o te Awa o Waikato – the Vision and Strategy is the predominant
and overarching higher order document. The planners were agreed on the key
relevant planning provisions, and those provisions for the higher order and
directive objectives and policies were identified as follows:
a)

NPS-FM 2020 - the objective and Policies 1, 2 and 11;

b)

Waikato Regional Policy Statement (RPS) – Objectives 3.2, 3.4, 3.9, 3.15
and Policies 8.5, 8.6, 8.7;

c)

WRP – Objectives 3.1.2 and 3.3.2 and Policy 3.3.3.11; and

d)

Tai Tumu, Tai Pari, Tai Ao – Waikato-Tainui Environmental Plan
– Objective 19.4.4 and Policy 19.4.4.1.

30. The JWS also identified the following objectives and policies that were nondirective yet set regional or district planning directions of specific relevance to
the proposal:

9

Appendix 1 to Joint Witness Statement: Statutory Planning, 17 August 2021, Section 1.
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a)

WRP - Policy 3.3.3.15: Consent Duration for the Taking of Water and
Table 3-5 Allocable Flows for Surface Water and Policy 3.4.3.2: Efficient
Use of Water; and

b)

Tai Tumu, Tai Pari, Tai Ao – Waikato-Tainui Environmental Plan
- Objectives 19.4.2 and 26.3.2 and Policy 26.3.2.1.

31. The JWS identified a number of other provisions from the statutory documents
which may be relevant to the application.
32. Issue 2 was originally raised by Mr Brough, who queried whether the WRP “fully
gives effect to” higher-order policy documents, in particular the NPS-FM, and
Te Ture Whaimana. It was agreed among the experts that due to the respective
timings, the WRP cannot be said, on its face, to fully give effect to the NPS-FM.
Rather, there is expected to be a future process, whereby the Waikato Regional
Council implements the NPS-FM in the manner set out in Part 3, to give effect
to its objective and policies.10
33. There were differing views among the planners as to whether the WRP gives
effect to Te Ture Whaimana:
a)

Mr King, a WRC witness, drew attention to the relevant provisions of
the WRP having been determined by Judge Whiting's decision on the
Variation 6 appeals. He considered that the WRP provisions set an
allocable flow based on a wide range of factors, including cultural effects,
and not on a narrow hydrological basis. He considered that there are no
provisions in the WRP which prevent or restrict the take of water by out of
catchment or out of Waikato Region users. He observed that no party
sought such restrictions in the Variation 6 appeals.11

b)

Mr Brough, a witness for Te Whakakitenga o Waikato Incorporated
(Te Whakakitenga) held a different view and considered that although
the WRP has engaged with Te Ture Whaimana in Variation 6 and Plan

10

Joint Witness Statement: Statutory Planning, 17 August 2021, paragraphs 13-15.

11

Joint Witness Statement: Statutory Planning, 17 August 2021, paragraph 18.
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Change 1, the WRP has not fully given effect to Te Ture Whaimana.12
His particular concern was whether the allocable and minimum flows in
Section 3.3 give effect to Te Ture Whaimana including, but not limited to,
Objectives 3(b) and 3(c).
c)

Dr Mitchell, called by Watercare, considered that there was no information
that convinced him that the water allocation regime provided for in the
WRP does not give effect to the Vision and Strategy.13

d)

Mr Mayhew, a witness for Hamilton City Council and Waipa District
Council (the Councils) observed that the Environment Court on Variation
6 post-dates the Deed of Settlement (incorporating Te Ture Whaimana),
and both the section 32 evaluation and Environment Court decision
address the Vision and Strategy. However he noted that he has difficulty
reconciling the provisions of the WRP with the vision and objectives of
Te Ture Whaimana in respect of dealing with matters of competing
allocations when the river is at or near full allocation.14

e)

Ms King, a WRC witness, considered that the provisions relating to the
discharge and structure applications cannot be considered to give effect
to Te Ture Whaimana because they pre-dated the Waikato-Tainui
Raupatu Claims (Waikato River) Settlement Act 2010.15

34. Turning to the third issue, the planning experts agreed that there is potential for
the Waikato River allocation regime to change following the implementation of
the NPS-FM. The planners all accepted that such a change could result in
water availability being lower (or higher) than is currently estimated such that
conditions of resource consents, including Watercare’s, may need to be
reviewed. The experts, with the exception of Mr Donald, further agreed that
any lowering of the allocable flow can be addressed by appropriate review

12

Joint Witness Statement: Statutory Planning, 17 August 2021, paragraph 19.

13

Joint Witness Statement: Statutory Planning, 17 August 2021, paragraph 20.

14

Joint Witness Statement: Statutory Planning, 17 August 2021, paragraph 21.

15

Joint Witness Statement: Statutory Planning, 17 August 2021, paragraph 22.
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conditions of Watercare’s consent.16 The planning experts agreed that the WRP
provisions relevant to this issue are Objective 3.3.2(b), and Policies 3.3.3.1(m),
3.3.3.6(a) and 3.3.3.11(e) (noting that the matters in Policy 3.3.3.11 are a
matter of discretion under Rule 3.3.4.21).
35. The planning experts did not address Issue 4 and the status of the wetland, and
instead recognised that issue would be addressed through legal submissions.
36. With the exception of Mr Donald, who abstained on the basis that Te Taniwha
o Waikato sought the decline of resource consents, the planning experts agreed
on a set of conditions which was appended to the JWS. Particular attention was
given to consent conditions that addressed the scenario where Te Ture
Whaimana is reviewed and amended, and/or the Waikato River allocable flow
and minimum flow provisions are changed. There were a few specific changes
to the draft conditions which individual planning experts supported but were not
accepted by others, such as the shorter consent duration of 15-25 years
supported by Mr Brough.17

The hearing
37. The strong preference of the Board was to have the hearing in person wherever
possible, but unfortunately before the hearing could commence there was a
further COVID-19 outbreak on 17 August 2021 and an associated shift to Alert
Level 4 across the country. The Board issued a memorandum18 advising that
following the changes to the COVID-19 Alert Levels, the first week of the
hearing would be conducted via a video conference, and it was likely that the
second week would also need to be held by video conference. The Board
received a joint memorandum of counsel filed on behalf of Te Whakakitenga
and the Waikato River Authority which stated their opposition to the conduct of
the hearing by video conference and respectfully sought the deferral of the

16

Joint Witness Statement: Statutory Planning, 17 August 2021, paragraph 26.

17

Joint Witness Statement: Statutory Planning, 17 August 2021, paragraph 32.

18

Board Memorandum No. 10 Change from a face-to-face hearing to a virtual hearing, 23 August
2021.

42

hearing scheduled.19 Following an urgent video conference with parties, the
Board agreed to defer the hearing but requested the pre-circulation of opening
submissions in accordance with the original hearing schedule.20
38. On 7 September 2021, following receipt of the pre-hearing opening submissions
on behalf of Watercare and the WRC, the Board sought further information
from Watercare under section 92 of the RMA regarding the historical context
of the wetland.21 This information was provided by Watercare on 29 September
2021.22
39. Subsequent hearing deferrals were required, due to the uncertainties
associated with the COVID-19 Alert Levels. The board acknowledged and
respected the guidance of Kiingi Tuuheitia Pootatau Te Wherowhero Te
Tuawhitu: ‘Amohia ake te ora o te iwi - The well-being of the people is
paramount’. Eventually, the entire hearing was held virtually. The Board agrees
with submitters that hearings held kanohi ki te kanohi – face to face – are
preferable, but appreciates the willingness of legal counsel, experts and
submitters to adapt to the unusual circumstances presented by COVID-19 and
enable the hearing to proceed via video-conference.
40. The hearing spanned eight days and was held over two weeks being:
a)

11 – 15 October 2021; and

b)

16 – 18 November 2021.

41. The hearing was adjourned on 18 November 2021 to enable the Board to
conduct a site inspection and to receive Watercare’s written closing
submissions.

19

Joint Memorandum of Counsel Seeking Deferral of Hearing, Counsel for Waikato-Tainui and the
Waikato River Authority, 24 August 2021.

20

Board Memorandum No. 11 Deferral of Hearing, 27 August 2021.

21

Section 92 Request for information regarding the “wetland issue”, 7 September..

22

Further information provided by Watercare on the “wetland issue”, 29 September 2021.
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42. The Board undertook site visits on 20 November 2021.23 It visited:
a)

The water treatment plant at Tuakau;

b)

Tauranganui Marae;

c)

Mangataawhiri Stream;

d)

Rangiriri;

e)

Waahi Paa; and

f)

Taupiri Maunga.

43. The Board found the site visits a useful complement to the information provided
by submitters, legal counsel and experts during the hearing.
44. Following receipt of Watercare’s closing submissions, the Board sought further
advice from Dentons Kensington Swan, which was made available to all parties
on 3 December 2021 but on which further comment was not required. The
Board issued a memorandum on 3 December 2021 closing the hearing. 24
45. On behalf of the Board and because of the hearing deferrals required by the
COVID-19 alert levels, the EPA requested from Minister Parker an extension of
eight weeks to the 12 November 2021 deadline for a decision in accordance
with section 149S of the RMA. The Minister granted the Board’s request on
27 September 2021, with a revised delivery date for the decision of 7 January
2022. This extension was communicated to all parties via a memorandum
from the Board.25
46. A further extension to 21 January 2022 was granted by Minister Parker on
21 December 2021 to accommodate other unforeseen disruptions to the
Board’s deliberations.

23

Board Memorandum No. 21 Record of Board site visits – Saturday, 20 November 2021,
23 November 2021.

24

Board Memorandum No. 22 Closure of hearing, 3 December 2021.

25

Board Memorandum No. 13 Extension of time to produce decision, 28 September 2021.
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PART 3 Legal framework
Resource Management Act 1991
47. The opening legal submissions on behalf of Watercare set out the statutory
framework in terms of the RMA. Due to Watercare’s application being lodged in
December 2013, the relevant version of the RMA for the purpose of processing
the application is that which applied at that time. The effect of this is that the
application must be processed as if the amendments made by the 2017 and
2020 Amendment Acts had not been made.26 Of particular significance is that
sections 104(1)(ab), 104(3A) and 108AA were introduced by the 2017
Amendment Act and thus post-date the application.
48. Part 6AA of the RMA provides the Minister with specific powers in relation to
applications for resource consents (as well as other RMA processes and plans)
that are or are part of a proposal of national significance. As this application was
called in by the Minister, Part 6AA sets out the processes relevant to the
Application. Section 149P(1) and (2) states:
(1)

A board of inquiry considering a matter must—
(a)

have regard to the Minister’s reasons for making a direction in
relation to the matter; and

(b)

consider any information provided to it by the EPA under
section 149G; and

(c)

act in accordance with subsection (2), (3), (4), (5), (6), (7), (8),
or (9) as the case may be.

(2)

A board of inquiry considering a matter that is an application for a
resource consent must apply sections 104 to 104D, 105 to 112, and
138A as if it were a consent authority.

26

Opening legal submissions on behalf of Watercare Services Ltd, 31 August 2021, paragraph 6.2.
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49. As observed by Mr McNamara, counsel for Watercare, the consideration of the
application under section 149P(2) of the RMA requires the Board to apply
sections 104 to 104D, 105-112, and 138A as if it were a consent authority.
50. As the application is for related resource consents with overlapping effects and
is therefore to be considered on a bundled basis as a discretionary activity,
section 104C of the RMA is highly relevant and the Board may decline the
application or grant it subject to conditions under section 108 of the RMA.
51. Mr McNamara drew attention to the 2013 version of section 104(1) and the
requirement to “have regard to” a list of matters. Section 104(1)(a) requires the
consent authority to have regard to any actual and potential effects on the
environment of allowing the activity. Given the RMA definitions of “effect” and
“environment”, the effects of the proposal must be assessed in the context of
the existing environment and the reasonably foreseeable future environment.27
What constitutes the future “environment” was an area of disagreement
between Mr McNamara and Mr Muldowney, counsel for Hamilton City Council
and Waipa District Council, although they both acknowledged the guidance
provided by Queenstown Lakes DC v Hawthorn Estate Ltd.28 Mr Muldowney
submitted that the relevant environment is broad and includes the ecosystems,
people and communities which live along the river, including those within the
Waipaa District and Hamilton City. He argued that the correct approach is to
consider the effects against a future environment with considerably greater
population density.29 Mr McNamara submitted that the “environment” does not
include the environment as it might be modified by the implementation of future
resource consent applications, because these involve considerations and
effects that are too speculative.30

27

Opening legal submissions on behalf of Watercare Services Ltd, 31 August 2021, paragraph 6.11.

28

Queenstown Lakes DC v Hawthorn Estate Ltd [2006] NZRMA 424 (CA).

29

Legal submissions on behalf of Hamilton City Council and Waipa District Council, 31 August
2021, paragraph 70.

30

Opening legal submissions on behalf of Watercare Services Ltd, 31 August 2021, paragraph 6.13.
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52. Section 104(1)(b) requires the Board to have regard to various instruments
made under the Act. Mr McNamara considers these instruments to be:31
a) Te Ture Whaimana;
b) the National Environmental Standards for Freshwater;
c) the National Environmental Standards for Sources of Human Drinking
Water;
d) Resource Management Measurement and Reporting of Water Takes
Regulations 2020;
e) National Policy Statement for Freshwater Management 2020;
f) National Policy Statement for Urban Development;
g) the New Zealand Coastal Policy Statement;
h) the Waikato Regional Policy Statement;
i) the Waikato Regional Plan;
j) Plan Change 1 to the Waikato Regional Plan;
k) the Waikato District Plan and Proposed Waikato District Plan; and
l) the Waikato-Tainui Environmental Plan Tai Tumu Tai Pari Tai Ao.
53. Section 104(1)(c) allows the Board to consider “any other matter” which it
considers relevant and reasonably necessary to determine the applications.
54. Section 104 is expressed as being “subject to” Part 2 of the RMA, being
sections 5 – 8. Section 5 sets out the purpose of the Act which is to promote the
sustainable management of natural and physical resources. Sections 6, 7 and 8
set out matters that the Board should consider when exercising its functions and
powers under the RMA. Mr McNamara drew attention to the decision of the
Court of Appeal in R J Davidson Family Trust v Marlborough District Council32
that confirmed that Part 2 of the RMA can be considered when assessing a

31

Opening legal submissions on behalf of Watercare Services Ltd, 31 August 2021, paragraph 6.8.

32

R J Davidson Family Trust v Marlborough District Council [2018] 3 NZLR 283 at [74] and [75].
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resource consent application, when it is appropriate and necessary to do so.
This will depend on the nature and content of the statutory instrument in
question.
55. The engagement of Part 2 matters was of some debate between counsel for
various parties, particularly in the context of Te Ture Whaimana and whether
the WRP gives effect to Te Ture Whaimana. Mr McNamara considered that
the relevant statutory instruments have been prepared in a manner that
appropriately reflects Part 2 and that therefore “the Board's primary focus can
be on the relevant planning documents [including Te Ture Whaimana] rather
than directly on Part 2”.33 However, Mr Beverley and Mr Ferguson considered
that it remains appropriate for the Board to consider the provisions of Part 2
including sections 5, 6(e), 7(a) and 8.
56. As the application includes a discharge permit relating to discharges of process
water and “off-spec” water from the water treatment plant, section 105 is
relevant to the Board’s determination.34 Section 105 sets out matters additional
to section 104(1) to have regard to.
57. Section 107 is also relevant to Watercare’s application for a discharge permit,
and restricts the granting of discharge permits if, after reasonable mixing, the
contaminant or water discharged (either by itself or in combination with the
same, similar, or other contaminants or water), is likely to give rise to particular
effects in the receiving waters.35
58. Section 108 of the RMA prescribes what conditions may be included in a
resource consent. Mr McNamara observed that it must be read subject to

33

Opening legal submissions on behalf of Watercare Services Ltd, 31 August 2021, paragraph 6.25.

34

Opening legal submissions on behalf of Watercare Services Ltd, 31 August 2021, paragraph 6.26.

35

Opening legal submissions on behalf of Watercare Services Ltd, 31 August 2021, paragraph 6.28.
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relevant case law, including the Newbury36 requirements that to be valid,
a condition must:37
a)

be for a resource management purpose, not for an ulterior one;

b)

fairly and reasonably relate to the activity or development authorised by
the consent to which the condition is attached;

c)

not be so unreasonable that no reasonable planning authority, duly
appreciating its statutory duties, could have approved it.

59. Mr McNamara also observed that the Board has the ability to take into account
any conditions offered by Watercare on an Augier38 basis, that is to say,
conditions which an applicant unequivocally undertakes to be bound by and
which are imposed and enforceable on the basis of that undertaking.
60. Section 108AA limits the inclusion of conditions in a resource consent to those
that have been agreed by the applicant, relate to administrative matters for the
efficient implementation of the resource consent or are directly connected to
one or both of the following:
a)

an adverse effect of the activity on the environment;

b)

an applicable district or regional rule, or a national environmental
standard.

61. This provision was inserted by section 147 of the Resource Legislation
Amendment Act 2017 and commenced on 18 October 2017. As the application
had been lodged with the WRC prior to that date, under clause 12 of Schedule
12 to the RMA the amendment does not apply. The Newbury requirements of

36

Derived from the decision in Newbury DC v Secretary of State for the Environment [1981] AC578,
[1980] 1 All ER 731 (UKHL). The Newbury test has been applied by the New Zealand courts for
many years and its use was expressly approved by the Supreme Court in Waitakere City Council
v Estate Homes Ltd [2006] NZSC 112. The extent to which the Newbury requirements will remain
applicable in cases to which s 108AA applies remains to be decided.

37

Opening legal submissions on behalf of Watercare Services Ltd, 31 August 2021, paragraph 6.30.
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Augier v Secretary of State for the Environment (1978) 38 P & CR 219 (QBD), as approved n
Frasers Papamoa Ltd v Tauranga City Council [2010] 2 NZLR 202, [2010] NZRMA 29 (HC).
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purpose and relevance are sufficient to ensure that adverse effects and
applicable statutory planning provisions are addressed by conditions.
62. The legal submissions did not address any of the other sections referred to
in section 104(2) as they are not relevant to the consideration of this application,
being concerned with bonds, covenants, financial contributions and coastal
permits.

Waikato-Tainui Raupatu Claims (Waikato River) Settlement Act 2010
63. Mr Beverley set out the background to the Waikato-Tainui Raupatu Claims
(Waikato River) Settlement Act 2010 (River Settlement Act) and observed that
the overarching purpose of the River Settlement Act is to:
restore and protect the health and wellbeing of the Waikato River for
future generations

64. The River Settlement Act states that the Vision and Strategy is intended by
Parliament to be the primary direction-setting document for the Waikato River
and activities within its catchment affecting the Waikato River. The Vision and
Strategy’s central focus is on restoring and protecting the health and wellbeing
of the Waikato River for future generations. Two of the key mechanisms arising
out of the settlement that are particularly relevant to this application, are:
a)

the establishment of the Waikato River Authority; and

b)

Te Ture Whaimana – the vision and strategy for the Waikato River.

65. The River Settlement Act, at Schedule 2, sets out Te Ture Whaimana which
applies to the Waikato River and activities within the catchment affecting the
Waikato River. Mr McNamara observed that the Board must have “particular
regard” to Te Ture Whaimana, under section 17(3) of the River Settlement
Act.39 The Board notes the more directive language in the River Settlement Act
to “have particular regard” to Te Ture Whaimana, compared with Section 104(1)
of the RMA which requires a decision-maker to “have regard” to a national

39

Opening legal submissions on behalf of Watercare Services Ltd, 31 August 2021, paragraph 6.7.
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policy statement (which reflects the status of Te Ture Whaimana as being that
of a national policy statement). In addition, section 11 of the River Settlement
Act directs the vision and strategy in its entirety to be part of the RPS, and
accordingly it is included in Section 2.5 of the RPS.

Local Government Act 2002
66. As outlined by Mr Fisher on behalf of Watercare, Watercare is a councilcontrolled organisation under the Local Government Act 2002 (LGA). Section
60 of the LGA requires that all decisions relating to the operation of a councilcontrolled organisation such as Watercare must be made by, or under the
authority of, its Board in accordance with its Statement of Intent and
Constitution. Relevantly, Section 60A stipulates that before a council-controlled
organisation makes a decision that may significantly affect land or a body of
water, it must take into account the relationship of Maaori and their culture and
traditions with their ancestral land, water, sites, waahi tapu, valued flora and
fauna, and other taonga.
67. Part 7, subpart 2 of the LGA applies to a local government organisation that
provides water services to communities within its district or region and requires
at section 130:
(2)

A local government organisation to which this section applies must
continue to provide water services and maintain its capacity to meet its
obligations under this subpart.

(3)

In order to fulfil the obligations under this subpart, a local government
organisation must—
(a)

not use assets of its water services as security for any purpose:

(b)

not divest its ownership or other interest in a water service except
to another local government organisation:

(c)

not lose control of, sell, or otherwise dispose of, the significant
infrastructure necessary for providing water services in its region
or district, unless, in doing so, it retains its capacity to meet its
obligations:
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(d)

not, in relation to a property to which it supplies water,—
(i)

restrict the water supply unless section 193 applies; or

(ii)

stop the water supply unless section 69S of the Health Act
1956 applies.

68. Watercare is subject to specific statutory requirements that prescribe the
manner in which it provides water and wastewater services to the Auckland
region, set out in the Local Government (Auckland Council) Act 2009 (LGACA).
Under section 4 of the LGACA, Watercare is identified as an “Auckland Water
Organisation”, and Part 5 of the LGACA sets out requirements for water supply
and wastewater services for Auckland.40 Section 57 requires that an Auckland
Water Organisation must manage its operations efficiently with a view to
keeping the overall costs of water supply and waste-water services to its
customers (collectively) at the minimum levels consistent with the effective
conduct of its undertakings and the maintenance of the long-term integrity of
its assets.” Section 58 requires an Auckland water organisation to give effect to
Auckland Council’s Long Term Plan and to act consistently with other Auckland
Council plans and strategies.

Planning framework
Te Ture Whaimana
69. There is a hierarchy of planning documents relevant to this application, and
Dr Mitchell in his planning evidence recognised that Te Ture Whaimana is
the predominant and overarching statutory document,41 a view that was shared
by the other planners in the expert planning conference and also in their
respective evidence. Section 12 of the River Settlement Act states that Te
Ture Whaimana prevails over any inconsistent provision in a national policy
statement [s12(1)(a)], a New Zealand coastal policy statement [s12(1)(b)] and

40

Statement of Evidence of Robert Fisher on behalf of Watercare Services Limited, 21 May 2021,
paragraph 5.7.

41

Statement of evidence of Philip Mitchell on behalf of Watercare Services Limited, 21 May 2021,
paragraph 6.8
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a national planning standard [s12(1)(c)]. The importance of Te Ture Whaimana
has been articulated in several Environment Court decisions on designations,
plan changes, regional and district resource consent applications and road
stopping applications, including the appeals to Variation 6.42
70. Te Ture Whaimana sets the following vision:
Our Vison is for a future where a healthy Waikato River sustains abundant life
and prosperous communities who, in turn, are all responsible for restoring and
protecting the health and wellbeing of the Waikato River, and all it embraces,
for generations to come.

71. From this flow thirteen objectives and twelve strategies to achieve those
objectives. Given the importance of Te Ture Whaimana to this application and
submissions, we have set out the objectives in full below:
In order to realise the Vision, the following Objectives will be pursued:
a.

The restoration and protection of the health and wellbeing of the Waikato
River.

b.

The restoration and protection of the relationship of Waikato-Tainui with
the Waikato River, including their economic, social, cultural, and spiritual
relationships.

c.

The restoration and protection of the relationship of Waikato River iwi
according to their tikanga and kawa, with the Waikato River, including
their economic, social, cultural and spiritual relationships.

d.

The restoration and protection of the relationship of the Waikato region’s
communities with the Waikato River including their economic, social,
cultural and spiritual relationships.

e.

The integrated, holistic and coordinated approach to management of the
natural, physical, cultural and historic resources of the Waikato River.

f.

The adoption of a precautionary approach towards decisions that may
result in significant adverse effects on the Waikato River, and in

42

Carter Holt Harvey Limited et al v Waikato Regional Council [2011] NZEnvC 380.
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particular those effects that threaten serious or irreversible damage to
the Waikato River.
g.

The recognition and avoidance of adverse cumulative effects, and
potential cumulative effects, of activities undertaken both on the Waikato
River and within its catchments on the health and wellbeing of the
Waikato River.

h.

The recognition that the Waikato River is degraded and should not be
required to absorb further degradation as a result of human activities.

i.

The protection and enhancement of significant sites, fisheries, flora and
fauna.

j.

The recognition that the strategic importance of the Waikato River to
New Zealand’s social, cultural, environmental and economic wellbeing
requires the restoration and protection of the health and wellbeing of the
Waikato River.

k.

The restoration of water quality within the Waikato River so that it is safe
for people to swim in and take food from over its entire length.

l.

The promotion of improved access to the Waikato River to better enable
sporting, recreational, and cultural opportunities.

m.

The application to the above of both maatauranga Maaori and latest
available scientific methods.

National Policy Statement for Freshwater Management 2020
72. The NPS-FM is highly relevant to the application, with Te Mana o te Wai
being the fundamental concept. Te Mana o te Wai refers to the fundamental
importance of water and protecting the health of freshwater. It states that it
is about protecting “the mauri of the wai” and “restoring and preserving the
balance between the water, the wider environment and the community”
[section 1.3(1)] and that it encompasses six principles relating to the roles of
taangata whenua and other New Zealanders in the management of freshwater.
Te Mana o te Wai prioritises first, the health and well-being of water bodies and
freshwater ecosystems; second, the health needs of people (such as drinking
water); and third, the ability of people and communities to provide for their
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social, economic, and cultural well-being, now and in the future. In addition to
the Objective which sets out the priorities, the JWS considered the following
policies to be the most relevant:
a)

Policy 1 which seeks to manage freshwater in a way that gives effect to
Te Mana o te Wai;

b)

Policy 2 that taangata whenua are actively involved in freshwater
management (including decision-making processes) and Maaori
freshwater values are identified and provided for; and

c)

Policy 11 addresses allocation, including phasing out existing overallocation and avoiding future over-allocation.

Waikato Regional Policy Statement
73. The Vision and Strategy / Te Ture Whaimana is included in Section 2.5 of the
RPS as directed by Section 11 of the River Settlement Act. In addition, the RPS
includes objectives and policies intended to ensure that natural and physical
resources are managed in a way that recognises and provides for sustainable
resource use and development and enables people and communities to provide
for their economic, social and cultural wellbeing while protecting and enhancing
the life supporting capacity of soils, water and ecosystems. The RPS supports
the restoration and protection of health and wellbeing of the Waikato River. It
also supports investment in existing and new infrastructure to provide for
planned and expected growth and to protect the health and safety of people
and communities. The JWS identified the key RPS provisions as being
Objectives 3.2, 3.4, 3.9, 3.15 and Policies 8.5, 8.6 and 8.7:
a)

Objective 3.2(e) seeks to maintain and where appropriate enhance the
availability of water for municipal and domestic supply to people and
communities.

b)

Objective 3.4 seeks to restore and protect the health and wellbeing of the
Waikato River and achieve Te Ture Whaimana. Policy 8.5 is a key policy
for achieving this objective and recognises Te Ture Whaimana as the
primary direction-setting document for the Waikato River.
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c)

Objective 3.9 seeks to recognise and provide for the relationship of
taangata whenua with the environment through the use and enjoyment
of natural and physical resources in accordance with tikanga Maaori,
including maatauranga Maaori, and the role of taangata whenua as
kaitiaki.

d)

Objective 3.15 addresses the allocation and use of freshwater, and while
it concentrates on allocation it also recognises the social, economic and
cultural benefits of water takes and uses. Policies 8.6 and 8.7 relate to
allocating fresh water and ensuring that the allocated water is used
efficiently.

The National Policy Statement for Urban Development 2020
74. The National Policy Statement for Urban Development (NPS-UD) is relevant
insofar as it requires Tier 1 Councils (which includes both Auckland and
Hamilton) to provide at least sufficient development capacity to meet expected
demand for housing and for business land over the short term, medium term,
and long term (Policy 2). A significant part of providing sufficient capacity is
that that capacity must be integrated with infrastructure planning decisions
(Objective 6). It is therefore implicit that appropriate infrastructure is provided to
support the urban development that the NPS-UD promotes; the NPS-UD is
relevant insofar as growth is a cause of increased demand for water and it
requires local authorities to plan ahead for infrastructure. Section 3.5 of the
NPS-UD requires that local authorities must be satisfied that additional
infrastructure to service the development capacity is likely to be available.

National Environmental Standards for Freshwater
75. The NES Freshwater sets requirements for carrying out certain activities that
pose risks to freshwater and freshwater ecosystems. The standards are
designed to protect existing wetlands, protect streams from in-filling, ensure fish
passage, set minimum requirements for some agricultural activities, restrict
agricultural intensification and to limit the discharge of synthetic nitrogen
fertiliser to land. Of these matters, protecting wetlands and ensuring fish
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passage are relevant to the application. As the infrastructure proposed is
infrastructure that delivers a service operated by a lifeline utility (as defined
in the Civil Defence Emergency Management Act 2002) and is regionally
significant infrastructure identified as such in the RPS, the application involves
the construction and operation of “specified infrastructure” under the NES
Freshwater. As set out in Dr Mitchell’s evidence on behalf of Watercare,
Subpart 1, “Natural wetlands” in the NES Freshwater imposes a requirement to
obtain resource consent for the taking, use, damming, diversion, or discharge of
water within, or within a 100 m setback from, a “natural wetland” if it is not for
the purpose of natural wetland restoration [(Regulation 38(3)]. “Natural
wetlands” are defined under the NES Freshwater as having the meaning given
under the NPS-FM. There was debate around whether there is a wetland in the
vicinity of the proposed works which we address later in this decision. Subpart
3, “Passage of fish affected by structures” in the NES Freshwater specifies that
a range of information must be provided in relation to the effect of structures
on fish passage.

Waikato Regional Plan
76. The WRP is the relevant regional plan for this application and Water Module 3
contains the objectives, policies and rules for water. The water allocation
provisions in the WRP were addressed by Variation 6 (RPV6), which was
made fully operative on 10 April 2012. RPV6 sought to manage the allocation
and use of freshwater throughout the Waikato region and is applicable to the
whole of the Waikato River catchment. The JWS agreed that the most relevant
directive objectives and policies are Objectives 3.1.2 and 3.3.2, and Policy
3.3.3.11. Objective 3.1.2 of the WRP sets out sixteen matters relevant to the
management of water bodies, while Objective 3.3.2 sets out eleven additional
matters for the management of water allocation and use.
77. The use of water for domestic or municipal purposes is specifically recognised
in the WRP. Objective 3.3.2(c) includes recognising the significant community
benefits that derive from domestic or municipal supply takes, while Objective
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3.3.2(b) ensures the availability of water to meet reasonably justified and
foreseeable future municipal supply requirements for communities.
78. Although not an issue with this application, Policy 3.3.3.6 of the WRP allows
takes that exceed the primary and secondary allocable flows to meet the
existing and reasonably justified and foreseeable domestic or municipal supply
requirements of individuals and communities. Policy 3.3.3.9 sets out the ways in
which WRC will manage water allocation to ensure availability of water to meet
the existing and reasonably justified and foreseeable domestic or municipal
supply requirements of individuals and communities. This includes classifying
applications to replace resource consents for that purpose as a controlled
activity. This matter was of some concern to submitters due to the fact that if
this application is granted, any replacement application under the current WRP
rules could not be declined (being a controlled activity). The Board can only
consider the application in front of it and therefore future applications (including
replacement applications) are beyond its consideration.
79. It is clear from Policy 3.3.3.9 that the provisions are intended to prioritise
surface water takes for domestic or municipal purposes over other activities,
and there is a range of activity statuses depending on the level of allocable flow:
a)

A controlled activity where the combined take from all takes is equal to or
less than 70% of the primary allocable flow identified in Table 3-5;

b)

A restricted discretionary activity status for up to and including 100% of
the primary allocable flow identified in Table 3-5; and

c)

A discretionary activity status for takes in excess of the primary allocable
flow identified in Table 3-5.

80. Table 3-5 in the WRP identifies a range of allocable flows for water bodies in
the Waikato Region, with a range of allocable limits of the Q5 flow for different
catchments. The Q5 flow is defined in Policy 3.3.3.2(a) of the WRP as the one
in five year 7-day low flow, that being:
stream flow at any point that has a 20 per cent chance of occurring in any one
year (or a likelihood of occurrence of once in every five years, also termed a
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‘5-year return period’). The q5 is calculated from the lowest seven consecutive
days of flow in each year.

81. In this case there is an allocable limit of 10% of the Q5 flow for the Waikato
River mainstem downstream of the Huntly Power Station mixing zone to the
mouth of the river.
82. Policy 3.3.3.15 concerns the duration of resource consents. It indicates that
consents for municipal supply can have a term longer than 15 years, and that
consents for most other activities (other than those specified), will have a term
of no longer than 15 years. This duration for other uses can be shorter where
appropriate in order to ensure the availability of water to meet the existing and
reasonably justified and foreseeable future domestic or municipal supply.
83. As set out in Mr McNamara’s opening legal submissions,43 the consent
application is required by the provisions of the WRP, namely:
a)

The taking of surface water from the Waikato River is a restricted
discretionary activity under Rule 3.3.4.21, because, if granted, the taking
of water under this consent, in combination with all other existing
authorised takes, would exceed 70% but not exceed 100% of the primary
allocable flow for the relevant catchment identified in Table 3-5;

b)

Structures and pipelines associated with both intake and discharge are
required to be located partly in and on the bed of the Waikato River. The
construction and location of the structures is a discretionary activity under
Rule 4.2.4.4;

c)

The discharge of process water, treated water and material from the
backwashing of intake screens into the Waikato River that does not meet
the required standards is a discretionary activity under Rule 3.5.4.5;

d)

The construction of a coffer dam around the construction area for the
intake and discharge structures requires damming, diverting and taking
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Opening legal submissions on behalf of Watercare Services Ltd, 31 August 2021, paragraph 4.2.
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water. This has discretionary activity status under Rules 3.6.4.13 and
3.6.4.14;
e)

Discharge water into the Waikato River from dewatering the work area
behind a coffer dam has discretionary activity status under Rule 3.5.4.5.

84. Employing the bundling approach results in the application having a
discretionary activity status, a matter which was acknowledged by Dr Mitchell in
his planning evidence on behalf of Watercare.44
85. Policy 3.3.11 of the WRP contains consent application assessment criteria for
surface water takes, with several of these specific to domestic or municipal
supplies.

Resource Management Measurement and Reporting of Water Takes
Regulations 2020
86. The Resource Management (Measurement and Reporting of Water Takes)
Regulations 2020 (Water Measuring Regulations) set out the minimum
requirements in respect of measuring, record-keeping and reporting for
water permits that allow freshwater to be taken at a rate of greater than 5 l/s.
Dr Mitchell considered that the proposed water take will be measured and
reported in accordance with the Water Measuring Regulations.45 Watercare’s
existing resource consent 960089 requires data on the gross and net take of
water to be telemetered to the WRC at 15-minute intervals. The draft conditions
include water measurement requirements consistent with the conditions in
existing resource consent 960089, and which meet the Water Measuring
Regulations’ requirements.
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Statement of evidence of Philip Mitchell on behalf of Watercare Services Limited, 21 May 2021,
paragraph 5.6.
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Statement of evidence of Philip Mitchell on behalf of Watercare Services Limited, 21 May 2021,
paragraphs 7.31-7.33.
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Tai Tumu Tai Pari Tai Ao
87. Of relevance also is Tai Tumu Tai Pari Tai Ao which is Waikato-Tainui’s
environmental plan. While our attention was drawn to it, no additional issue
was raised in relation to it beyond the issues arising from Te Ture Whaimana,
on which the most stress was laid. Dr Mitchell set out in his evidence what he
considered to be the most relevant sections of Tai Tumu Tai Pari Tai Ao.46 As
this was not challenged by any other planning evidence, we have adopted Dr
Mitchell’s analysis:
a)

Section 6 Te Koorero tahi me Waikato-Tainui - Consultation and
Engagement with Waikato-Tainui;

b)

Section 7 Te Whakapakari i te Taiao - Towards Environmental
Enhancement;

c)

Section 8 Te Whakahaere i Ngaa Paanga - Managing Effects;

d)

Section 11 Te Ture Whaimana o te Awa o Waikato - The Vision and
Strategy for the Waikato River;

e)

Section 14 Ngaa Mahi Tuku Iho a Waikato-Tainui - Customary Activities;

f)

Section 15 Ngaa Taonga Maaori Tuku Iho Me te Aarai Taiao - Natural
Heritage and Biosecurity;

g)

Section 16 Ngaa Taonga Tuku Iho, Ngaa Waahi Tapu, Ngaa Waahi
Tuupuna - Valuable Historical Items, Highly Prized Sites, Sites of
Significance;
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h)

Section 19 Te Wai Maaori - Fresh Water;

i)

Section 20 Ngaa Repo - Wetlands; and

j)

Section 26 Waihanga Matua - Infrastructure.

Statement of evidence of Philip Mitchell on behalf of Watercare Services Ltd, 21 May 2021,
paragraph 7.133.

61

Contested policy issues
88. Two main policy issues arose through the course of the hearing:
a)

whether the WRP gives effect to Te Ture Whaimana (as required by
section 13(4) of the River Settlement Act); and

b)

whether the WRP gives effect to the NPS-FM (as required by section
67(3)(1) of the RMA).

89. Starting with the relationship between the WRP and Te Ture Whaimana, this
matter was addressed in the expert conferencing where the planners all
expressed slightly different opinions. While Dr Mitchell, Mr King and Mr Mayhew
considered that the WRP does give effect to Te Ture Whaimana to some
degree, there were differing opinions as to how complete that coverage is. Mr
King noted that the allocable flow framework in the WRP was based on a wide
range of factors including cultural effects, and not on a narrow hydrological
basis.47 During the hearing, Mr Milne for the WRC explained that WRP Chapter
3.3 Water Takes and Chapter 3.4 Efficient Use of Water were the outcome of
the decision of the Environment Court on the Variation 6 appeals in 2011.48
Both Mr Milne and Mr McNamara observed that paragraph 225 of the Carter
Holt Harvey Limited decision stated:
[225] The Māori appellants all supported the 3.6% of Q5 at Karapiro as
increasing the limit would do nothing to realise and protect the relationship of
iwi with the river in accordance with Objectives (b) and (c) of the Vision and
Strategy. Setting the primary allocable flow at 5% of Q5 will not impact on
the Vision and Strategy. Such a figure would leave more than an adequate
volume of water in the river to ensure that the objectives of the Vision and
Strategy are not compromised.

90. In response to questions from the Board during the hearing, Mr Milne clarified
that there was no appeal from the Court's decision in the Carter Holt Harvey
Limited decision, and there is no superior instrument that amends it or overrules

47

Joint Witness Statement: Statutory Planning, 17 August 2021, paragraph 18(b)
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Carter Holt Harvey Ltd v Waikato Regional Council [2011] NZEnvC 380.
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it in any way.49 Mr Brough had a different interpretation of that excerpt and
observed that 3.6% of Q5 is significantly less than 5% of Q5 and would have
meant that less water was able to be allocated from this stretch of the River. 50
91. Mr Brough and Ms King held an opposite view to the other planners and
considered that the WRP has not fully given effect to Te Ture Whaimana, as did
counsel and representatives for some of the submitters. Mr Beverley for the
Waikato River Authority (WRA) considered that the timing and circumstances
surrounding the Environment Court's consideration of Proposed Variation 6
should form part of the context for the Board when considering the application.
Mr Penter on behalf of the WRA considered that the WRP does not necessarily
give effect to Te Ture Whaimana given that the WRP process was largely
completed before the WRA, Te Ture Whaimana and the new co-management
approach to RMA planning with iwi came into being.51
92. This position was supported by Mr Ferguson on behalf of Te Whakakitenga who
observed that neither the River Settlement Act nor Te Ture Whaimana existed
when the Variation 6 process began. Mr Ferguson also drew attention to the
rationales for Plan Change 1 to the WRP being that the current WRP does not
fully give effect to Te Ture Whaimana and to incorporate Treaty co-governance
principles.52 Mr Ferguson submitted that the Court did not make a substantive
assessment of whether Variation 6 gave effect (in the form then proposed) to
Te Ture Whaimana. Rather, the assessment was finally expressed by the Court
somewhat loosely as whether Te Ture Whaimana was given “appropriate
acknowledgement” in Variation 6.53 He considered that “acknowledgement” of
Te Ture Whaimana does not meet the threshold of giving effect to it. Mr Ferguson
also drew attention to the analysis undertaken by Opus International
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Statement of evidence of Graeme Brough on behalf of Te Whakakitenga o Waikato Incorporated,
18 June 2021, paragraph 69.
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Consultants which reviewed the WRP against the objectives and strategies in
Te Ture Whaimana, and concluded that Objectives 3.1.2 and 3.3.2, Policies 1
and 11, and Rules 3.3.4.21 and 3.3.4.18 do not fully give effect to Te Ture
Whaimana.54
93. Turning to the second policy area of contention, Mr Brough considered that the
WRP does not fully give effect to the NPS-FM and that the water allocation
provisions in Table 3-5 of the Regional Plan have not remained relevant,
particularly in respect of the evolution of the NPS-FM from 2011 to 2020.55
His view was that in order for WRP to have given full effect to the NPS-FM (in
any of its iterations), the Council would have needed to engage with taangata
whenua hapuu to:
a)

agree on how Te Mana o te Wai applies to the water bodies in the
Waikato-Tainui rohe particularly as it relates to “protecting mauri”;

b)

in the case of Waikato-Tainui, agree on the nuances between Te Mana
o te Awa and Te Mana o te Wai; and

c)

co-design the process for developing policy to apply the hierarchy
of obligations —to implement the NPS-FM 2020— subject to the
co-management framework and provisions of the JMA.56

94. Dr Mitchell had a similar position and considered that the WRP cannot be said
to give effect to the NPS-FM 2020 simply because of the timing of the NPS-FM
2020 and when the WRP was made operative. He observed that other than the
objective [section 3.26(1), fish passage] and policies [section 3.22(1), Natural
inland wetlands; section 3.24(1), Rivers] required by the NPS-FM 2020 and
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which have been incorporated into the WRP, no other changes have been
made to the WRP to give effect to the NPS-FM 2020.57
95. The consequence of the WRP being found not to give effect to either of
these documents would be that the allocation framework in the WRP may
be revisited when consenting decisions are made in light of higher order
planning instruments, as confirmed by the decision of the Court of Appeal
in R J Davidson Family Trust v Marlborough District Council.58
96. One other area of discussion was whether the Wairiri Stream (also referred to
as the “unnamed tributary” of the Waikato River) which runs past Watercare’s
site and into the river is a wetland as defined by the NPS-FM, a matter that was
identified in the review of the application documentation by Stantec and was
also raised in the Key Issues Report prepared by the WRC under section
149G(3) of the RMA. If so, then resource consents may be required under the
NES-Freshwater for works in its vicinity.59 The Board duly sought legal advice
on the matter and also issued a request for information on this issue from
Watercare under section 92 of the RMA.60 Counsel for Watercare clarified that
the tributary is the Wairiri Stream and outlined the history and geomorphology of
the stream, particularly as it related to previous consent applications for the
water intake structure. The Board’s external legal counsel61 considered that
there was sufficient information in the Assessment of Environmental Effects and
Watercare’s evidence to conclude that the wetland falls within the exemption
provided within the definition for ‘natural wetland’ as being a “wetland
constructed by artificial means”.62 Counsel for Watercare Mr McNamara
submitted that this assessment was correct, although counsel for WRC
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Mr Milne submitted that whether or not the stream is a natural wetland is
a mixed question of law and fact.
97. Ms Conn provided ecological evidence on behalf of Watercare and described
Wairiri Stream from her site visit. Based on the geomorphic characteristics
(such as catchment size and reach slope) and historic aerial imagery dating
back to 1949, she considered that Wairiri Stream has likely been a stream
environment up until relatively recently.63 She observed that the stream channel
has been modified substantially by various activities including access by stock,
resulting in a poorly defined channel in several parts of the Wairiri Stream. She
considered that the invasive pest plant species Glyceria maxima has clogged
the channel and restricted any defined stream channel from reforming once
stock were removed from that area.64
98. After receiving Watercare’s written closing submissions, the Board received
further external legal advice on 3 December 2021 that advised that based
on the information available, the wetland is not a ‘natural’ wetland.65
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PART 4 Evidence
Need for water
99. The Board heard corporate evidence from Mr Fisher on behalf of Watercare
which outlined Watercare’s roles and responsibilities. He outlined the need for
additional water to supply Auckland’s growth as well as resilience for adverse
climatic conditions. Mr Bourne set out the project objective which aligns with the
current Level of Service set out in Watercare’s 2020-2023 Statement of Intent
as being:66
To secure sustainably sourced water for Watercare’s customers for the next
35 years to achieve:
(i)

Certainty of supply in up to a 1:100 year drought with 15% residual dam
storage; and

(ii)

Certainty of supply to meet the peak demand.

100. Ms Reed provided Auckland’s population projections on behalf of Watercare
for the next 35 years which are likely to result in more than 700,000 additional
residents connected to the Auckland Metropolitan water supply and over
10,000 more residents connected to the communities of the Waikato District
that are serviced by Watercare (namely Tuakau and Pokeno). She estimated
that the demand in a drought year at Watercare's level of service (as described
above) will increase from an average across the year of 430 ML/d in the
base year to around 650 ML/d by 2055. That amount increases to 690 ML/d
with the inclusion of headroom.67 The baseline supply - demand balance was
described to the Board as being a deficit expected at peak from 2022/23, and a
total deficit of 252 ML/d by 2055. The annual average drought is expected to be
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in deficit by 2025/26, with a total deficit of 195 ML/d by 2055.68 Even with water
efficiency interventions, she considered this is only expected to reduce to
227 ML/d and 170 ML/d respectively.69
101. Demand management of water was addressed by Mr Bourne who explained
that Watercare has a number of initiatives that encourage its customers to be
more efficient in their use of water. These measures complement seeking to
increase security of supply through this application. He explained that
Watercare cannot require either specific water efficiency on private land or
behaviour changes by customers.70 He observed that consumption rates for
Auckland per day are considerably lower than the national average – 149.6
compared with 235.2 litres per person per day. He explained that in the
Auckland region, water and wastewater servicing is provided on a ‘user pays’
basis, which is considered to have a direct positive impact on water efficiency.
Other initiatives include building a smarter network to enable proactive leak
management, optimising pressure in the network and changing users’
behaviour.

Water supply options and construction
102. Mr Reed on behalf of Watercare described the identification of 156 potential
water supply options, and the progressive screening of those options through
multi-criteria assessment to the following shortlisted options:
a)

Franklin Kaawa Aquifer;

b)

Purified recycled water;

c)

Household rainwater harvesting;

d)

Desalination;
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e)

Onehunga source enhancement;

f)

Water efficiency; and

g)

New abstraction from the Waikato River.

103. He considered that the imminent deficit can only be overcome by implementation
of a new abstraction from the Waikato River. He considered that in combination
with the committed water efficiency option, there should be sufficient time to
investigate, plan and develop a non-conventional source such as purified
recycled wastewater or desalination, which may be required in the early
2040s.71 He considered that a plan should be developed to implement the
other two preferred conventional water resource options being the Onehunga
upgrade and the Franklin Kaawa Aquifer.
104. In terms of water sources, Mr Perera explained that present demand and
capacity of the Waikato water treatment plant at Tuakau means that the existing
Waikato River abstraction is maximised as far as practicable and reservoir
storage use is limited to the extent practicable. The Waikato River supply
presently contributes approximately 40% of the Watercare supply (including
supplying water to the Tuakau and Pokeno communities) with the other sources
providing the remainder.72 He described the existing Waikato water treatment
plant and the additional structures needed as part of this Application.73 Since
the first stage of the Waikato Water Treatment Plant was commissioned in 2002
with a capacity of 40 ML/d, it has been progressively upgraded as demand for
water in Auckland has increased, with the most recent upgrade being
completed in August 2020. The Waikato Water Treatment Plant currently has a
maximum treatment capacity of 175 ML/d. Watercare’s current consents
(960089 and the Seasonal Consent) allow for a combined take from the river
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of up to 250 ML/d (net) from May to September. Outside those months
Watercare’s ability to take more than 150 ML/d from the river depends on the
river being above median flow, or the availability of water (up to 25 ML/d) by
using the HCC consent under an arrangement that expires in May 2023. He
described the identification and development of ten potential options,
including an assessment of each.
105. The preferred option comprises a new pipeline to the Waikato River in a similar
alignment to the existing pipeline, improved water quality limits, discharge
improvements and a new outfall into the Waikato River. Mr Perera considered
that the preferred option provides the optimal solution to ensure effective
management of discharges to the Waikato River and will support all of the
proposed Waikato water treatment plant discharges. He considered it would
have operational advantages such as being able to operate in flood events, be
flexible to change and would provide more certainty as to the likely effects on
the river.74 This view was shared by Mr Piper who peer reviewed the water
source options assessment.75
106. The structures associated with this application would be built in two stages with
Stage 1 being designed to achieve a sustainable daily average flow of 75 ML/d
and a peak daily flow of 87.5 ML/d, while Stage 2 increases that to 150 ML/d
and a peak daily flow of 175 ML/d. Stage 2 would require the construction of an
additional pipeline and treated water storage reservoir and would result in two
water treatment plants on the site with a peak capacity of 175 ML/d each.
107. Mr Bresler on behalf of Watercare described the assessment of options for the
intake which considered factors such as impacts on ecology, visual amenity,
resilience against high river flows.76 He described the proposed intake as being

74

Statement of evidence of Priyan Perera on behalf of Watercare Services Ltd, 21 May 2021,
paragraph 10.7.

75

Statement of evidence of Benjamin Piper on behalf of Watercare Services Ltd, 21 May 2021,
paragraphs 12.2-12.3.

76

Statement of evidence of Andrew Bresler on behalf of Watercare Services Ltd, 21 May 2021,
paragraph 3.3.

70

located immediately downstream and adjacent to the existing intake. It will
consist of either air or brush cleaned cylindrical screens mounted on a concrete
structure piled into the riverbed and the screens will be constructed of stainlesssteel wedge wire with maximum 1.5 mm wide slots.77 While the WRP stipulates
maximum intake velocity of 0.30 metres per second (m/s) for water take
structures in the Waikato River and that all water intake structures at locations
less than 100 metres above mean sea level are to be screened with a mesh
aperture size not exceeding 3 millimetres width, he explained that the intake
screen will have a lower maximum intake velocity of 0.15 m/s and smaller mesh
aperture of 1.5 mm.78 The proposed intake structure will be designed to achieve
a peak instantaneous raw water abstraction rate of 3,200 L/s. It will be designed
to be used conjunctively with the existing intake structure to enable water still to
be taken when one intake is unavailable, such as for maintenance reasons.
108. Mr Perera considered that the specifications of the discharge would match
the same parameters as the current discharge consent in terms of maximum
instantaneous discharge rate, pH, total suspended solids, fluoride, chlorine,
soluble aluminium and glycerin.79
109. Mr Bresler described the construction process which is expected to take twenty
one months. We note that no particular issue was expressed by submitters in
terms of the construction phase. A temporary construction platform would be
installed above the water level on temporary piles to allow heavy equipment
to access and install the intake manifold. A temporary coffer dam would be
constructed on the riverbed, extending from the riverbank into the river, to
allow for the construction of the intake’s connection to the proposed raw water
pump station in the dry. The intake manifold itself would be constructed in
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the wet. After completion, the temporary works would be removed and the
site rehabilitated.80

Physical effects
110. Mr Bassett on behalf of Watercare undertook an assessment of the effects on
the allocation status and hydrology of the Waikato River, as well as the effects
on hydrology from the coffer dam that will be used during construction of the
proposed new intake structure. Mr Bassett calculated that if Watercare’s
application and all other applications in the queue were granted, the Waikato
River would not be fully allocated. He calculated that for the Coastal Marine
Area catchment approximately 25.8 ML/day would still be available in peak
months for future applications, and 192 ML/day in the winter months.81
111. In terms of effects on hydrology, he considered that the application would
result in:
a)

A reduction in water levels of up to 46 mm during low flows;

b)

Water levels reduced by 1 mm to 2 mm, with coincident water depths of
4 m or more and tidal fluctuations up to 1.8 m; and

c)

Changes in mean velocity up to 0.006 m/s (on the flood tide) compared
to a mean flood velocity in the river of between 0.23 m/s and 0.50 m/s for
neap and spring cycles.82

112. Turning to the construction phase, Mr Bassett estimated that the effect of the
coffer dam during construction in the intake reach of the river would be a small
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increase in water levels (up to 0.02 m) with a coincident water depth at the
intake of at least 9 m during flood events.83
113. Based on his assessment, Mr Bassett considered that the changes in water
levels and flow velocities in the intake reaches and further downstream will not
be noticeable. He considered that effects on downstream users are expected to
be negligible due to the proposed take only causing a very small reduction in
water levels. He also considered that the effects on river hydrological values
from the construction and operation of the proposed intake structure and
abstraction of the water from the Waikato River will be ‘very low’ and that no
further mitigation measures are required in terms of hydrology.84
114. Mr Miller presented evidence on behalf of Watercare in the matter of freshwater
ecology. He considered that the ecological value of the lower Waikato River is
‘high’ and that of the wetlands 13km downstream of the intake is ‘very high’ due
to the likely presence of a range of threatened and at-risk birds and fish along
with the potential īnanga spawning habitat.85 His assessment of the effects on
river ecological values from the construction and operation of the proposed
intake structure and abstraction and operational discharges are between ‘low’
and ‘very low’, with the project’s overall level of effects on the ecological values
of the river and wetlands assessed as ‘low’.86 Mr Miller described the main
effects likely from the construction phase are water quality effects such as
elevated suspended sediment and reduced clarity immediately downstream of
the pile and coffer dam locations due to disturbance of the riverbed. Bed
disturbance and increased suspended sediment can impact visual feeders,
disturb benthic habitats, and disrupt fish passage and upstream migrating fish
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species. These effects are likely to be localised resulting from disturbance of
approximately 740 m2, and short term with a duration of approximately one day
for each pile and two weeks for the coffer dam. He considered that sediment
disturbance would result in a slight reduction in clarity within the mixing zone to
conditions similar to or less than what would occur during flood flows, which can
reach up to 100 mg/L for total suspended solids and 84 NTU for turbidity. 87 Mr
Miller described the likely operational effects on ecology including permanent
riverbed disturbance, river temperature and dissolved oxygen due to reduced
flow in the Waikato River, water quality due to routine cleaning of screens and
water quality from the discharge.
115. We note that no competing expert evidence was called in relation to ecology
and Mr Miller was not cross-examined on his expert opinions or his conclusions.
116. Dr Keller provided evidence on behalf of Watercare on the matter of bathymetry
of the Waikato River. He described the assessment which led to three locations
for the intake site being short-listed, and the preferred option which has the
proposed intake structure located very close to the existing intake structure. He
described the presence of a local scour hole that is relatively temporally and
spatially stable and deep and of relatively large extent that could be utilised for
the intake location. He considered that the impact on the bathymetry of the
proposed water take at the Watercare intake site would be negligible within the
context of both individual and cumulative development changes that have
occurred and would continue to be so into the future.88
117. Ms Conn provided evidence on behalf of Watercare in terms of both
geomorphology and riparian and wetland ecology. She considered that the
sedimentation effects (transport and bedform processes) due to predicted
changes in flow depth, and velocity in the river due to the proposal are minimal.
She considered that the reduction in median flow and mean annual flow are
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negligible and are unlikely to change sediment dynamics or effect bed form
processes at the intake site or in the downstream reaches. She estimated the
volume of sediment removed through the intake as being up to 3,800 m3/year
which will have a negligible effect on sediment dynamics in the lower
Waikato River.89
118. In response to questions from members of the Board, Ms Conn also gave
evidence of her inspection of the Wairiri Stream and its environs. Based on her
observations, she considered that the Wairiri Stream has likely been a stream
environment up until relatively recently. Modification of the stream channel by
activities and stock has likely damaged the stream banks of the Wairiri Stream,
to the point where there is no longer a well-defined channel in several parts of
the stream. She described how Glyceria maxima has clogged the channel and
restricted any defined stream channel from reforming.
119. Mr Reynolds provided evidence on behalf of Watercare in terms of
hydrogeology and in particular any likely effects on other groundwater users.
He considered that any change in groundwater flow to the river as a result of
the proposed take would be less than 1% within 2km of the river and would
maintain sufficient drawdown of existing wells even with a reduction of up to
50mm in the level of the water table. He considered that saline intrusion into the
aquifer systems as a result of the proposed take will be negligible and will not
affect the ability of existing users to take groundwater from the aquifers.90 He
considered there will no effects on the Wairiri Stream due to the vegetation
matting and the separation from the groundwater level by a tuff layer with low
hydraulic conductivity.

89

Statement of evidence of Selene Conn on behalf of Watercare Services Ltd, 21 May 2021,
paragraphs 3.1-3.4.

90

Statement of evidence of Tony Reynolds on behalf of Watercare Services Ltd, 21 May 2021,
paragraphs 3.1-3.2.

75

Economic effects
120. Mr Norman and Dr Martin provided economic evidence on behalf of Watercare
and described the relationship between supply of water and economic
productivity, particularly the responses of businesses to water restrictions.
This was further elaborated upon by Dr Wheeler on behalf of Watercare who
highlighted the important connections between the presence of water and
activities which consume or rely on water, as well as the absence of substitutes
for water. He described the 38% contribution of Auckland to the national GDP
and calculated that the costs of not granting the application would result in:
a)

Foregone GDP of $12.0 billion from 2025 rising to an annual level of
$52.7 billion by 2055; and

b)

Foregone employment of 97,000 from 2025 rising to some 423,000
by 2055.91

121. Dr Fairgray on behalf of the Councils expressed concerns about the narrow
scope of Dr Wheeler’s evidence and considered that it focused on the economic
effects for Auckland with minimal consideration of implications for economies
and communities in the Waikato.92 Dr Fairgray considered other deficiencies of
the assessment to be the use of a medium term rather than a longer term, and
the absence of a full consideration of the alternatives particularly for the longer
term.93 The significance of this is the urgency of finding alternative sources of
water given the lengthy lead time. Dr Fairgray considered that Dr Wheeler’s
evidence indicates that another 150ML/d will be required every 25 or so years,
which would be another take from the late 2040s, and another of broadly equal
size by about 2070, and another again by about 2095.94 He considered that the
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GDP gain attributable to the Waikato River abstraction is overstated by about
$14 billion annually as the 150ML/d would sustain up to $38.5Bn additional
GDP.95

Cultural and metaphysical effects
122. Evidence and presentations on cultural and metaphysical effects focused on
three areas which are intrinsically linked:
a)

Consultation and engagement by Watercare with mana whenua;

b)

Effect of the proposal on the relationship of taangata whenua and river iwi
with the Waikato River and the cultural values of the river; and

c)

Assessment of the application against Te Ture Whaimana and the
principles of Te Tiriti o Waitangi.

123. Watercare did not present evidence in relation to the cultural effects of the
proposal, and instead recognised that it was for taangata whenua and river iwi
to decide how they consider their relationship with the awa is affected by the
proposal. However Watercare did describe the consultation and engagement
processes with iwi. The Board heard from Mr Waiwai who is the Poutiaki
Tikanga Maaori (Principal Advisor) for Watercare and he outlined the
engagement and consultation associated with the project. He explained that
engagement with Waikato-Tainui has evolved since 2013 from engagement
through the Waikato-Tainui Governance Group hui up until August 2016 and
then through the Agreement In Principle (or AIP) Group hui until November
2019. It has ultimately led to the development of, and agreement to, the
Kawenata Whakawhanaunga (Kawenata) as part of the ongoing engagement
through the 2020 application process. In response to the submitters’ criticism of
lack of engagement with mana whenua, Mr Waiwai explained that Watercare
raised with Waikato-Tainui whether it should consult with other river iwi groups.
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The response was that Watercare should only be consulting with WaikatoTainui and Watercare largely followed that advice.
124. Mr Fisher on behalf of Watercare described the Kawenata that was entered into
between Te Whakakitenga and Watercare in December 2020. Although the
Kawenata was not able to be tabled at the hearing as it is a private agreement
and the parties did not agree to its release, he described the key agreements
that are recorded in that document related to the Project including:
a)

Reduction in the volume sought under Watercare’s application from
200 ML/d to 150 ML/d;

b)

Reduced reliance over time on the Waikato River for Auckland’s municipal
water supply; and

c)

The establishment of a trust with funding from Watercare the purpose of
which is the betterment of the Waikato River and its tributaries.

125. Ms Collier on behalf of Te Whakakitenga described the relationship of
Watercare with Waikato-Tainui and the four agreements that have been
developed between 1998, the most recent being the Kawenata. She explained
that the Kawenata was not intended to represent approval or acquiescence to
the application, but more to be a mechanism to continue to build the relationship
with Watercare and give effect to te mana o te awa and mana whakahaere in
relation to Watercare’s existing and ongoing consented activities affecting the
Waikato River and its catchment.96
126. Mr Donald provided planning evidence on behalf of Te Taniwha o Waikato and
considered that the application had not been assessed against the appropriate
guiding documents of the principles of the Treaty of Waitangi (Te Tiriti o
Waitangi), Te Ture Whaimana and the NPS-FM. Central to Mr Donald’s concern
was a lack of engagement and consultation of Watercare with Te Taniwha o
Waikato which he considered has resulted in the guiding principles and policies
in the documents not being addressed. This view was shared by counsel for
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Te Whakakitenga. Mr Donald considered that the application consequently
omitted a consideration of cultural implications. He considered that the
application should be declined on the basis that Watercare failed to engage with
Te Taniwha o Waikato and consequently failed to understand the cultural
values within the rohe.97
127. The absence of engagement by Watercare with the WRA was central to WRA’s
case also, and Mr Beverley’s submission was that this reflects an underlying
misunderstanding by Watercare of the significant Treaty settlement context and
the role of the WRA as a co-governance entity.98 Mr Penter on behalf of WRA
noted that Watercare only met once with the WRA in May 2021, and received a
call from Mr Fisher in June 2021. He felt the consequence of this is that the
application had not been informed by the views of the WRA nor had Watercare
made any meaningful efforts to understand the views of the WRA on Te Ture
Whaimana or reflect these in the application or conditions of consent. 99
128. Ms Rainforth on behalf of Ngāti Rangi held a similar view that an absence
of consultation with Ngāti Rangi constitutes a failure to consult with all the
taangata whenua parties who have an interest in the waters in the Waikato.
Ms Rainforth acknowledged however that the application most directly affects
Waikato-Tainui.
129. A matter of concern raised by submitters was the absence of a cultural impact
assessment in the application. Mr Waiwai for Watercare explained this was a
deliberate decision by Watercare in its engagement with mana whenua and the
various mana whenua entities, that it was for mana whenua to decide how they
consider their relationship with Te Awa o Waikato is affected by the proposal.100
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130. A number of submitters opposed the application due to the cultural effects of the
proposal, and expressed their concerns in various ways. A concern expressed
by many of the submitters was that the water take was inappropriate from an
awa that is a tuupuna for Waikato-Tainui. Mr Morgan considered that the
relationship of Waikato-Tainui with the awa is expressed most clearly in the
Waikato River Deed of Settlement as follows:
Waikato have a special relationship with the Waikato River since the Waikato
River is the ancestor of Waikato and the water is the life blood of the ancestor.
….
To Waikato-Tainui the Waikato River is a tupuna (ancestor) which has mana
(prestige) and in turn represents the mana and mauri (life force) of the tribe.
The River has its own mauri, its own spiritual energy, its own powerful identify.
It is a single indivisible being.

131. Mr Papa on behalf of Te Whakakitenga described the spiritual, physical and
cultural importance of the awa to the iwi of Waikato. He described the awa as
representing much more than a body of water, it is a living ancestor to WaikatoTainui people and fundamental to their beliefs. He described the significance of
the awa in tikanga such as Poukai. He considered that any decision should
reasonably ensure that the mana and the mauri of Waikato te Awa Waikato te
Iwi is upheld.101 He considered that the objectives in Te Ture Whaimana reflect
the value that Waikato-Tainui places on the awa as a tupuna, and set the
expected minimum threshold for users of the awa to meet.102 Mr Brough on
behalf of Te Whakakitenga elaborated on Mr Papa’s presentation and
considered that the application will impact the ability of Waikato-Tainui to
protect their tuupuna awa, which is additional and cumulative to the existing
dislocation of values experienced by Waikato-Tainui over time (particularly
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through the raupatu).103 Ms Mahuta considered that the permanent loss of the
water from the Waikato River catchment undermines the definition of the river
as an indivisible entity to Waikato-Tainui and river iwi.104 Mr Morgan described
the significant degradation in the water quality of the Waikato River and
compared its former state where the water was clear enough to see his feet in
deep water or to drink directly from, which demonstrated the connection that iwi
have with the awa.105 This image was particularly powerful for the Board.
132. Ms Flavell succinctly described the importance of wai to Waikato-Tainui in her
evidence on behalf of Te Whakakitenga:106
[17] It is no coincidence that Waikato-Tainui marae were established
alongside or near freshwater bodies. Wai is required to sustain the functions
of the marae, hapuu, and the people. Wai drives our existence culturally,
spiritually, and physically.
[18] Without wai there is no hauanga kai for our people, no whitebaiting, no
catching tuna, no access to our plants for making our kete, no safe drinking
water for our marae and our people. Wai drives our existence culturally,
spiritually, and physically.

133. Ms Flavell outlined Waikato-Tainui’s position on the application and wished
to ensure that it does not adversely affect the rights, interests, responsibilities
and opportunities of Waikato-Tainui or affect their ability to exercise mana
whakahaere. She also sought that the principles that underpin the River
Settlement, the River Settlement Act and Te Tiriti o Waitangi are recognised
and upheld, as are the objectives of Te Ture Whaimana. While she sought that
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the application be declined, should a resource consent be granted then the
duration should be a maximum of 15 years.
134. The consideration of effects on cultural values of the awa led into evidence on
the key documents guiding the protection and use of the river and whether the
application is consistent with those. Mr Solomon considered that the application
has not given due consideration to Te Ture Whaimana and undermines the
integrity of the 2008 Deed of Settlement between the Crown and Waikato-Tainui
with regard to the Waikato River and the subsequent settlement legislation of
2010. These concerns were shared by Mr Beverley on behalf of the WRA who
considered that the application is inconsistent with the vision and objectives of
Te Ture Whaimana. Mr Solomon considered that the application sits within a
framework that activates the section 48 Disposition provision of the Deed and
Settlement legislation and that the application cannot proceed until that matter
is resolved.107 Our reading of this section is that it is a process not contemplated
by the board of inquiry processes under the RMA.
135. Mr Ferguson on behalf of Te Whakakitenga considered that the application is
inconsistent with and does not have regard to the imperatives arising from
Te Ture Whaimana, including:108
a)

The need for betterment of the Waikato River and its health and
wellbeing;

b)

The relationship between Waikato-Tainui and the Waikato River, including
the rights, interests and responsibilities of and exercise of mana
whakahaere by, Waikato-Tainui;

c)

Recognition of cultural effects and conditions to appropriately address
adverse cultural effects;

d)

The long-term and permanent loss of water from the allocable flow;
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e)

Lack of consideration of cumulative and potentially cumulative effects;
and

f)

The future needs of the Waikato River and communities of the river.

136. He also considered there had been a lack of consideration of other viable
options to meet Auckland’s water needs.
137. Mr Beverley on behalf of the WRA considered that the application does not
include a meaningful or robust assessment against Te Ture Whaimana and is
inconsistent with the objectives of Te Ture Whaimana in the following ways
(drawing on evidence presented on behalf of the WRA):
a)

Objective A: Mr Beverley observed that the “health and wellbeing” of the
river is not based solely on environmental effects. He considered that
Watercare relies on the establishment of a trust to achieve this objective,
but it is not known whether the payment proposed is appropriate or how
the trust and any payment will achieve Objective A.109

b)

Objective B: Mr Beverley considered that the application cannot be said to
“restore and protect” the relationships of Waikato-Tainui with the Waikato
River as the tuupuna awa. He considered that this is evidenced by the
significant level of opposition from Waikato-Tainui.110

c)

Objective D: Mr Beverley observed that the dominant focus of the
application is on the water supply needs for Auckland, rather than the
interests of the Waikato communities. The application seeks to take a
significant portion of the allocable flow from the river and transfer that
away from the Waikato Region's communities.111

d)

Objective E: Ms Mahuta questioned how restoration or betterment will be
achieved, in particular through an integrated and coordinated approach
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with all parties, including the WRA, Waikato-Tainui and river iwi.112
Mr Penter observed that this objective reflects the responsibilities of
the WRA and the absence of meaningful engagement with the WRA
means that the application has not been informed by the WRA’s
experience. Mr Penter went on to observe that given that intent of the
River Settlement Act, it is no longer sufficient for resource users to
demonstrate that adverse effects are avoided, remedied or mitigated.
Instead, resource users should demonstrate that any resource use within
the Waikato River will also result in some positive benefit contributing to
the restoration of the Waikato River, proportionate to the activity in
question.113 Watercare have included provision for the establishment of a
trust and an annual payment of $2 million per year, however given that
the application amounts to 18.47% of the allocable flow, Mr Beverley
considered that the amount is arbitrary and a significant level of
betterment is required.114
138. While the Kawenata indicated a commitment to reducing the reliance on the
Waikato River, Mr Penter expressed concern that this has been interpreted by
Watercare as reducing the percentage contribution of Waikato River water to
Auckland's water supply and not a reduction in the absolute volume of water
taken from the Waikato River.115

Other users of water from the Waikato River
139. The effect of the Application on existing and future uses of the Waikato River
water was the focus of evidence from experts representing the Councils.
In particular, the various experts expressed a concern that granting the
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Application to Watercare would affect the ability of other councils to secure
water in the future. Mr Parsons provided evidence on behalf of Hamilton City
Council (HCC) and described the Waikato River as the sole source of water for
Hamilton City. HCC holds a 35-year consent to extract water from the Waikato
River for domestic and municipal supply which expires in 2044.116 The consent
provides for increases in maximum daily take volumes up to 146.3 ML/d. He
described HCC’s water network and steps to minimise water consumption
such as metering of commercial, industrial and extraordinary use but not
residential use. He described the agreement between HCC and Watercare in
2020 which allowed for Watercare to use, on a temporary basis, the unused
balance between HCC’s actual daily water take and its new maximum daily take
volume of 125 ML/d.117 Mr Parsons did not seek a decline of the Application, but
instead sought an outcome that preserves the allocable flow for HCC to meet its
medium-long term water needs. Mr Parsons expressed particular concern at the
possibility of insufficient allocable flow to meet HCC’s needs due to the inability
to “claw back” water takes and the low rates of surrender of existing
allocations.118
140. Mr Haarhoff explained in his evidence on behalf of HCC that HCC will require a
renewed consent before 2044 which will need to extend the allocation beyond
146 ML/d. He estimated that the maximum water demand will be in the range of
159 ML/d to 184 ML/d to address the growth projections out to 2065.119 While
HCC has not yet considered alternative water supply options, Mr Haarhoff
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considered that additional water supply from the Waikato River would likely
be the most efficient and cost-effective option for HCC.120
141. Mr Mould provided similar evidence on behalf of Waipa District Council (Waipaa
DC) and described the water supply for Waipa DC as comprising a consented
take from the Waikato River of 45.2 ML/d which is due to expire in 2049, and a
take of 14 ML/d from the Mangauika Stream on Mt Pirongia which becomes
restricted to 4 ML/d by 2030. He expressed concern that the granting of this
Application would compromise the ability of Waipa DC to provide sufficient water
for its growth; that is, the current population of approximately 58,800 is projected
to grow to up to approximately 89,000 people.121 He explained that Waipaa DC
has sufficient water available to accommodate the projected growth up to 2049
based on current population projections, but when the current Waipaa consent
expires the renewed consent will need to increase the allocation beyond 45
ML/d.122 He also described Waipaa DC’s water supply network and water
demand management tools.
142. Dr Fairgray provided economic evidence on behalf of HCC and provided detail
on the growth of the Waikato economy over the last twenty years which has
matched the Auckland economy in percentage terms.123
143. The late Mr O’Dwyer had filed evidence on behalf of HCC which was received
by the Board. This evidence set out the growth projections for Hamilton and
surrounding areas. His written evidence emphasised that HCC is not opposed
to the granting of Watercare’s consent as this would not assist in the wellbeing
of either Auckland or Hamilton, but instead supports conditions of consent
which gradually reduce the reliance of Auckland’s water supply from the
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Waikato River. He considered in his written evidence that approach would not
result in the Waikato River being fully allocated and would also not preclude
HCC from obtaining increases in water supply to support its planned growth and
investment.124 His written evidence explained that recent projections undertaken
by the National Institute of Demographic and Economic Analysis indicates that
the population of Hamilton is predicted to rise to over 300,000 by 2065, and the
metro area is forecast to increase to approximately 430,000.125 Not only is the
wider Hamilton area expecting significant population growth, but also represents
the fourth largest economy in New Zealand. Mr O’Dwyer observed that a key
objective of the NPS-UD is the creation of well-functioning urban environments,
but HCC may not achieve this if access to water (which is required to support
growth) is restricted.126
144. Mr Phillips presented as in his capacity as a user of the Waikato River for
irrigation purposes. He was particularly concerned about the disconnect
between allocation and actual use and opined that if the usage of water was
more actively managed there would be no shortage and the Application could
be easily granted.
145. Ms Rainforth provided evidence on behalf of Ngāti Rangi for Ngā Waihua
o Paerangi Trust and explained the impact of the Tongariro Power Scheme
which diverts a total of approximately 35.6 m3/s (that is, 3,075.8 ML/d) from
tributaries of the Whangaehu, the Rangitīkei and the Whanganui through a
hydroelectricity generation scheme and then into Lake Taupō and on into the
Waikato River. The relevance of Ms Rainforth’s evidence to this Application is
that upon expiry of the resource consents for the diversions associated with the
Tongariro Power Scheme, any replacement consent may divert less water into
the Waikato River, and therefore the amount of water available for allocation
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from the river will accordingly be reduced. This would result in less water able to
be allocated under the WRP and potential over-allocation by existing resource
consents for water takes from the Waikato River. She considered that the
Application fails to recognise the potential over-allocation resulting from a future
reduction in the amount of water entering the Waikato River. In doing so, she
considered that the Application fails to give effect to Te Ture Whaimana, the
NPS-FM and RPS, and does not appropriately recognise and provide for
Te Mana Tupua and Nga Toka Tupua as required by the Ngāti Rangi Claims
Settlement Act 2019.127 She therefore sought that the application be declined
until such time as:
a)

a full technical assessment of the impact of the additional water diverted
through the Tongariro Power Scheme on natural flows has been
conducted and;

b)

that assessment has been utilised to make changes to the water
allocation framework of the Waikato Regional Plan.

146. If the Board were of a mind to grant the Application, she considered that the
consent should:
a)

only allocate the amount of water that is actually available after the
influence of the Tongariro Power Scheme is taken out;

b)

ensure the consent term is short and does not extend beyond 2030, so
that any over-allocation can be addressed in a timely manner so that
Te Mana o te Wai can be given effect to and Te Tāhoratanga can be
recognised and provided for without undue delay in the future and

c)

include review conditions that ensure the consent conditions, including
volume, rate and timing of take, can be reduced if necessary when the
Tongariro Water Takes are reconsidered.

147. Mr Wilson and Mr Wood presented on behalf of Ngāti Rangi and demonstrated
the effect on various awa in their rohe (of which there are 26). Mr Wood showed
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photos of the Waihianoa and Tokiahuru Rivers and the Makahikatoa Stream to
demonstrate the impact of having their flows significantly reduced by the
diversions. Mr Wood observed that a portion of water that is currently flowing
through and into the Waikato system is from the Whanganui and the Rangitikei
Rivers. The consequence of this is that if the water is returned to these rivers,
the Waikato River would be in a rather precarious position in terms of its own
life supporting capacity.128

Planning evidence
148. The Board received planning evidence from Dr Mitchell on behalf of Watercare
which stepped through the statutory and planning framework and assessed the
application against each. Starting with Te Ture Whaimana, Dr Mitchell outlined
the conditions which are intended to provide “betterment” of the river and its
catchment consistent with Te Ture Whaimana. This included:
a)

Providing and protecting land adjacent to the Waikato River within its
present site for ecological enhancement purposes;

b)

Reducing reliance on the Waikato River as the source of water for
Auckland’s future municipal water supply, primarily through committing
to development of alternative sources of water for future Auckland water
supplies;

c)

Providing up to $2 million per year for the duration of the consent for the
purpose of protecting and restoring the health and wellbeing of the
Waikato River; and

d)

Establishing monitoring and research programmes relating to the health
and wellbeing of the Waikato River.

149. Dr Mitchell observed that the physical effects of the proposal are very small
based on Watercare’s technical evidence.129 Turning to the NPS-FM, he
considered that the application is consistent with the objective and policies in
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that it ensures that the health and wellbeing of the Waikato River and its
freshwater ecosystems are prioritised and protected, the health needs of people
are provided for and people and communities are able to provide for their social,
economic, and cultural wellbeing. He considered that the RPS and WRP
provide for and accord priority to municipal water supply activities. He observed
that consent for the volume of water sought in the application can be granted
within the allocable flow provided for within the WRP and would not affect the
ability of other applications to take water currently before WRC to be granted
within the allocable flow. Dr Mitchell considered that the application provides
an appropriate mechanism to provide for restoring and enhancing the health
and wellbeing of the Waikato River and that the proposal fits comfortably with
Tai Tumu Tai Pari Tai Ao. He considered there are no matters arising under
section 105 of the RMA, including the nature of the discharge and sensitivity of
the receiving environment to adverse effects, that would preclude the grant of
the discharge consents being sought. Based on the evidence of Mr Miller, Dr
Mitchell considered that the proposed discharges will be mixed within a
confined zone of reasonable mixing and will not result in any of the effects
contemplated by section 107 of the RMA. He explained that the proposed
consent conditions are intended to provide a mechanism by which western
science views on environmental effects can be integrated with Maaori views
regarding resource use activities.
150. Coming back to section 5 of the RMA, Dr Mitchell considered that the
application promotes sustainable management of natural and physical
resources for the following reasons:130
a)

It allows for the use of natural and physical resources in a way which will
enable people and communities in Auckland and northern Waikato to
provide for their social, cultural and economic wellbeing;

b)

It sustains the potential of natural and physical resources (excluding
minerals) to meet the reasonably foreseeable needs of future generations;
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c)

It safeguards the life-supporting capacity of air, water and soil, and
ensures that adverse effects are appropriately avoided, remedied or
mitigated; and

d)

It is demonstrably consistent with Te Ture Whaimana and the other
relevant planning documents under the RMA, including the water
allocation provisions in the WRP.

151. Mr Brough set out an alternative view in his planning evidence on behalf of
Te Whakakitenga. While he acknowledged that consultation with mana whenua
hapuu and Te Whakakitenga had occurred, he considered that the application
provides little evidence that demonstrates the application has particular regard
to Objectives 3(b) and 3(c) of Te Ture Whaimana. Mr Brough considered that it
is difficult for any infrastructure that conveys water from the Waikato River for
consumption and use outside of the Waikato Region to be consistent with
achieving the desired future states of Objectives 3(b), 3(c) and 3(d).131
152. Mr Brough considered that the WRP does not fully give effect to the thirteen
objectives in Te Ture Whaimana nor to the fundamental concept of Te Mana o
te Wai in the NPS-FM. Because of this, he considered that there are risks in
granting the application for 35 years. He expressed his concerns that if a plan
change resets the flows and levels, the water would remain unavailable for at
least 25 years, and even longer if replacement consents for municipal supplies
remain as a controlled activity in the WRP. For this reason, he considered that
the consent duration should be 15 years if it is granted, or include a review
condition if a plan review is promulgated to give effect to Te Ture Whaimana.
He considered that condition 11, which sets a maximum limit for the combined
net take under the proposed Watercare consent and existing Watercare
consent 960089 of 300 ML/d, should be deleted in its entirety.
153. Mr King provided planning evidence on behalf of WRC but restricted his
evidence to three matters, being the allocation situation for the catchment, the
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possible “wetland” status of Wairiri Stream and the draft conditions proposed
by Watercare. He set out the current allocation status of the Waikato River
which indicates that if the application is approved, together with all
other applications lodged prior to that of Watercare and those applications
lodged after Watercare’s Application, the remaining water availability in the
Waikato River in the peak summer months (January and February) is
0.128m3/s. This equates to 11,059m3/d (11 ML/d) if continuously abstracted
over 24 hours. He also explained that water availability increases
to approximately 5m3/s (432 ML/d) over the winter period (May through August),
reflecting the seasonality of many water takes – particularly those for irrigation.
154. Mr Mayhew provided planning evidence on behalf of HCC. The matters of
significance to HCCare the water take permit and water allocation and use. In
terms of the planning framework, he considered that curtailing the ability for
Waikato iwi and communities to be able to access water from the river they live
next to is not consistent with Objectives (b), (c) and (d) of Te Ture Whaimana to
protect and restore that relationship.132 He instead considered that a holistic
approach needs to be taken to water allocation in the context of the longer term
needs of both Waikato and Auckland. He considered that the investigation of
alternatives such as desalination is more viable for a large economy like
Auckland, but not Hamilton. Mr Mayhew explored in some detail the approach
of the WRP to water allocation for municipal uses, and focused on the difficulty
in reducing existing takes to meet increased future municipal needs unless
there is significant individual overallocation or under-use of water. This is of
significance to HCC as it is likely to require a water take consent in the future to
service growth, and it may result in an over-allocation. He addressed in some
detail the proposed conditions and supported the allocation of water in a way
that meets Watercare’s immediate needs, but which compels Watercare to
investigate and implement alternative water supplies to, after a point,
progressively reduce reliance on the Waikato River. This manifested in the
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consent conditions as concepts such as a sinking lid in the quantum of water, a
shorter-term duration and required reporting on the investigation of alternative
water sources.

Proposed conditions
155. The draft conditions that had been developed by Watercare were addressed in
both the expert conferencing of planners as well as evidence and presentations
by other submitters, in the event that the Board granted the consent. While most
submitters opposed the application, many helpfully identified aspects of the
draft conditions that they were concerned about should the consent be granted:
a)

Duration of the consent - Many submitters considered that the
35 years sought by Watercare was too long. Te Whakakitenga
considered 15 - 20 years to be appropriate, the Councils supported a
duration of 20 years and Ms Rainforth on behalf of Ngaati Rangi sought
an even shorter duration with an expiry date of 2030.133 The reasons for
proposing a shorter duration than Watercare was seeking were varied.
Mr Brough on behalf of Te Whakakitenga considered that as the WRP
does not fully give effect to Te Ture Whaimana or to the NPS-FM
there would be risks in granting the consent for the maximum period.
Mr Mayhew on behalf of the Councils considered that a shorter term of
consent would allow Auckland to meet its immediate needs while
providing time for the freshwater planning process under the NPS-FM
to be fully implemented for the Waikato River catchment, as well as
matching the consent expiry of HCC’s existing municipal water take
consent.134 Ms Rainforth pointed to Policy 8.6 and Method 8.6.1 in
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the RPS and its directive to phase out ‘overallocation’ of allocable flow
by 2030.135
b)

Transfer of water rights to another organisation – Te Whakakitenga
sought inclusion of conditions which preclude the commercial trading,
transfer or sharing of any water taken under the application to other
water users.

c)

The use of water beyond the Auckland region – Te Whakakitenga
sought to prevent the use of any water taken under the application
beyond the domestic and municipal needs of Auckland.

d)

Requiring active steps to lower Watercare’s reliance on the take of
water from the Waikato River – Te Whakakitenga considered this could
be achieved through more substantive reporting and review conditions.
The Councils supported a sinking lid approach where the amount of water
taken decreases over time.

e)

Inclusion of a review condition consistent with Policy 15(d) of the
WRP - This enables a review within one year of the completion of a
relevant catchment investigation undertaken in accordance with Method
3.3.4.9 and, if applicable, a consequent change to the WRP being
proposed. The Councils supported a review condition which ensures that
WRC can reassess the allocation during the term of the consent should
circumstances, such as allocable limits, change. Ms Rainforth on behalf of
Ngaati Rangi sought inclusion of a review condition to reduce the volume,
rate and timing of take, if necessary when Tongariro Power Scheme takes
are reconsidered.136

f)

Staging of the take – Mr Brough supported a progressive and staged
uptake of the consented volume to reflect the increasing demand up to a
maximum of 150 ML/d.
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g)

Investigation of options – Mr Mayhew on behalf of the Councils sought
inclusion of a defined process for the investigation and implementation of
alternative water sources.137

156. Given the basis on which the Application has been presented and also the
statutory constraints on Watercare’s activities, we do not consider that any
condition needs to be imposed to address the transfer of rights or the use of the
water. We will address the other matters in our evaluation and assessment.
157. Mr Beverley in his submissions on behalf of WRA expressed concern with
regard to the annual payment of $2 million per year. He considered that it is not
clear how the quantum of the annual payment was arrived at, a view also held
by Mr Donald on behalf of Te Taniwha o Waikato. Mr Beverley observed that
Waikato-Tainui have not agreed to be a part of the trust which would be
responsible for the administration of the funds and neither has the WRA.
158. We do not share the concern that the Waikato River Clean-up Trust cannot
receive the proposed annual payment.The Waikato River Clean-up Trust,
established under s 32 of the River Settlement Act with the WRA as its trustee,
is well placed to receive such funds and apply them towards the statutory object
of the restoration and protection of the health and wellbeing of the Waikato
River for future generations. The existence of this Trust obviates the need for
any agreement as to the terms on which the funds would be transferred and for
any condition to establish an alternative trust. The figure of $2 million per year
may not be the product of an accounting exercise, but it is a substantial sum to
be given without any condition and so one might expect a prudent trustee would
be willing to accept it.
159. Turning to the JWS, the discussion of the planning experts (with the exception
of Mr Donald who did not participate in discussions on conditions because his
client did not support any grant of consent) focused on two matters:
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a)

the review of Te Ture Whaimana by the WRA and any consequential
amendments; and

b)

changes to the allocable flow and minimum flow provisions in the WRP.

160. The planners agreed that including two review conditions that enabled a review
of the conditions of consent pursuant to section 128(1) of the RMA in the event
of either of these scenarios is appropriate. A set of agreed draft conditions was
attached as Appendix 1 to the JWS.
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PART 5 Evaluation and Assessment
Overview
161. Water is important to people for many reasons. It is physically essential for
our survival. It is metaphysically or metaphorically significant in ways that are
clearly related to its physical significance, as when we speak of the river of life.
162. New Zealand is lucky in having a great deal of water available to it by
comparison to many other countries, but we should not pretend that there is an
unlimited abundance of it. Growth in population and in agricultural and pastoral
activity, with associated growth in irrigation of farmland, puts pressure on the
availability of water. At the other end, anthropogenic waste, from stormwater
and wastewater systems and from point and non-point discharges of
contaminants to both surface water and groundwater, limits our sources and
adversely affects ecosystems. Everyone needs to be aware of the effects of
turning on a tap or emptying a toilet or basin.
163. The Waikato River is the tuupuna awa of the Waikato people – they share its
name and its wellbeing is intertwined with their wellbeing. This connection
extends back to the origin story of how, when Taupiri fell ill, she called to her
brother Tongariro for help and he caused the healing waters of the Waikato to
come to her aid. The evidence before the Board of all the people who live along
the river demonstrates the importance of the relationship between the Waikato
River and the taangata whenua of Waikato.
164. The legal context for the application is under both the RMA generally and the
River Settlement Act specifically. The general principle of statutory
interpretation under section 5 of the Interpretation Act 1999 is that an enactment
is to be interpreted according to its text and in light of its purpose. As well as
that principle, the River Settlement Act itself provides in its section 5 for the
following guiding principles of interpretation:
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(1)

The vision and strategy is intended by Parliament to be the primary
direction-setting document for the Waikato River and activities within its
catchment affecting the Waikato River.

(2)

This Act must be interpreted in a manner that best furthers—
(a)

the overarching purpose of the settlement; and

(b)

subsection (1); and

(c)

the agreements expressed in the 2009 deed and the Kiingitanga
Accord.

165. The overarching purpose of the settlement is expressed in section 3 of the River
Settlement Act as being:
to restore and protect the health and wellbeing of the Waikato River for
future generations.

166. The agreements expressed in the 2009 deed refer to the deed of settlement
between the Crown and Waikato-Tainui dated 17 December 2009. A number of
these are referred to in the River Settlement Act.
167. The Kiingitanga Accord is a collateral deed between the Crown and WaikatoTainui dated 22 August 2008. The principles described in the Accord are set out
in Schedule 1 to the River Settlement Act under the following headings:
a)

Te mana o te awa (the spiritual authority, protective power, and prestige
of the river)

b)

Mana whakahaere (authority and rights of control)

c)

Health and wellbeing

d)

Co-management

e)

Integration

f)

Treaty of Waitangi

g)

Honour and integrity

168. The full text of those principles should be read together with this discussion.
98

169. References to “the river” in the material before us use the word in a number of
different ways. The breadth of the meaning of the Waikato River in law is partly
explained by the definition in section 6 of the River Settlement Act where in
various contexts the river means:
•

the Waikato River and its catchment;

•

the body of water known as the Waikato River flowing continuously or
intermittently from the Huka Falls to the mouth of the Waikato River;

•

all tributaries, streams, and watercourses flowing into the Waikato River;

•

lakes and wetlands within certain areas;

•

the beds and banks of the water bodies of the river.

170. In this case, the central issue is whether the proposed take of water from
the river is appropriate under the RMA and the statutory planning documents by
which the purpose of the RMA is to be achieved, most notably Te Ture
Whaimana under the River Settlement Act and the WRP.
171. Watercare presented an essentially biophysical argument on that central issue
in support of its application, that the volume of the flow of water in the river is
sufficient to sustain its proposed take together with all current authorised
takes. Its evidence within that framework was comprehensive and essentially
unchallenged.
172. Opposing that argument, Te Whakakitenga and others presented an argument
which was partly physical and partly metaphysical. Without leading evidence
to contradict the evidence led by Watercare on specific physical effects, the
submitters challenged that case as being incomplete. They highlighted te mana
o te awa and mana whakahaere. They did so in the context of past injustice
to both the tuupuna awa and to taangata whenua, most notably through the
effects of colonisation and the raupatu. They pointed to the central requirement
of Te Ture Whaimana, as set out in the River Settlement Act, to restore and
protect the awa and said that in order to achieve this we must stop treating the
river merely as a resource for our takes and discharges and manage our
relationship with it sustainably.
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173. These competing arguments tend to demonstrate that the relationship between
Watercare and taangata whenua is not all that it could be and that while they
have engaged since 1993 (when the first take was granted in emergency
circumstances) on a number of issues, they have some way to go in order to
more fully understand their respective points of view. Plainly, their aims and
aspirations are not aligned and their communication is not always clear. It is not
for the Board to say much more than that about the relationship between
parties.
174. There are a number of further issues which are closely connected to the central
issue. There are questions, including matters of extent or degree, as to which of
those issues can be addressed and resolved by this Board within the jurisdiction
conferred on it under the RMA. But all those concerned about the outcome of
this application should be aware of these issues and see them as part of the
wider context of this application.
175. At the head of the river there is the issue or group of issues posed by the
existence and operation of the Tongariro diversion, by which the headwaters
of the Whanganui, Whangaehu and Rangitikei Rivers have had their courses
changed in order to provide headwater to power the Tongariro power station.
Ngāti Rangi are taangata whenua affected by these engineering works and they
appeared before the Board to present their case for the return of these waters
to their natural courses. We observe that the works and diversions are allowed
by existing resource consents. While those consents form part of the existing
environment against which the application is to be assessed, the consents are
limited in time and so that existing environment may change. We also note that
the issues relating to this are within the ambit of the processes provided for in
the Ngāti Rangi Claims Settlement Act 2019. The evidence of the witnesses for
Ngāti Rangi indicated that some change is already occurring. While we do not
ignore the effects that any possible change to those existing consents may
have, it is not open to us to assume what change may happen in the future. We
consider that the appropriate course for us to take is to ensure that the review
conditions that would be attached to any consent to take water from the
Waikato River should address the possibility of there being a material change to
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the basis on which downstream consents have been granted in the event that
upstream consents are changed.
176. We also consider the positions of the Hamilton City Council and the Waipa
District Council. Both Councils expressed their concern that the needs of their
residents for water should be taken into account. They called evidence which
identified the current takes for municipal supplies and analysed the effects of
population growth on likely demand for water. Essentially their argument was
that granting Watercare’s application might pre-empt their future applications.
177. That argument ultimately leads to the perennial question whether the “first come
first served” approach is always a sustainable one. As some submitters noted
before us, this approach can produce adverse effects of its own. Without
wanting to digress too far from the principal issues relating to this application,
we observe with respect that this approach as laid down by the Court of Appeal
in Fleetwing Farms Ltd v Marlborough District Council138 was in a case
concerning the allocation to marine farmers of limited areas of seabed and
arose in the context of the procedural question about the order in which
competing applications for resource consent for the same areas should be
considered and determined. Those contextual factors may not necessarily be
determinative of or even relevant to the issues that must be addressed when
deciding on the most appropriate way in which to allocate flows of water among
multiple uses on an on-going basis.
178. The Councils expressed concern that the granting of this consent would
jeopardise their ability to obtain future water takes, but we do not see this as
a determinative issue in our decision. While the “environment” in terms of
the section 104(1)(a) of the RMA does include a future state, it does not
contemplate consent applications that have yet to be made. Without an
application from HCC or Waipa DC even in the queue, it is speculation and well
beyond the realistic appreciation of a future environment in terms of effects.
We note that the Court of Appeal decision in Queenstown-Lakes District Council
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v Hawthorn Estate Ltd139 provides guidance on what constitutes “the
environment” for the purposes of section 104(1)(a) of the RMA. This was also
considered in Royal Forest & Bird Protection Society of NZ Inc v Buller District
Council.140 The Court considered that “environment” does not include the
environment as it might be modified by the implementation of future resource
consent applications, because these involve considerations and effects that are
too speculative. It is sufficient that, as counsel acknowledged, we note that we
cannot pre-grant applications that have not yet been made. Nonetheless, it is
appropriate that any review conditions attached to any consent granted to take
water from the Waikato River provide that a substantive review may be
undertaken if there is any material change to the capacity to meet municipal
needs for drinking water.
179. The position of the Waikato River Authority before us is distinct from that of the
other parties. The WRA is a joint governance entity between Waikato-Tainui
and the Crown. Its statutory purpose is to:
a)

set the primary direction through the vision and strategy to achieve the
restoration and protection of the health and wellbeing of the Waikato River
for future generations:

b)

promote an integrated, holistic, and co-ordinated approach to the
implementation of the vision and strategy and the management of the
Waikato River:

c)

fund rehabilitation initiatives for the Waikato River in its role as trustee for
the Waikato River Clean-up Trust.

180. This purpose is consistent with the overarching purpose of the settlement which
the River Settlement Act sets out, which is to restore and protect the health and
wellbeing of the Waikato River for future generations. It is also consistent with
the vision for the river as stated in Te Ture Whaimana:
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Our vision is for a future where a healthy Waikato River sustains abundant life
and prosperous communities who, in turn, are all responsible for restoring and
protecting the health and wellbeing of the Waikato River, and all it embraces,
for generations to come.

181. The role of the WRA in relation to this application is principally as a legislative
entity, with responsibility for the content of Te Ture Whaimana. Initially set in
terms of Schedule 2 to the River Settlement Act, it is due for review which is to
be undertaken by the WRA.
182. The WRA expressly deferred to taangata whenua in relation to any identification
of the cultural values that are relevant to this proceeding and to the effects of
Watercare’s application on those values. Nonetheless, we heard evidence and
submissions as to the effects on the WRA, including allegations of disrespect by
Watercare’s failure to consult the WRA on the meaning and effect of Te Ture
Whaimana. In response, Watercare submitted that the WRA’s role in relation to
applications such as this did not require it to be formally consulted and that the
WRA’s legislative role in relation to the text of Te Ture Whaimana does not
carry with it a role in interpreting the vision and strategy for parties to an
application.
183. The provisions of the River Settlement Act are clear in requiring the Board to
have particular regard to Te Ture Whaimana as the primary direction-setting
document for the Waikato River and activities which affect it, ahead of any other
subordinate legislation or planning documents under the RMA. We will address
our regard for its provisions in terms of the evidence we heard. We do not need
to address any other status issues in that regard.
184. The starting point for assessing an application to take water is the purpose of
the take and whether that purpose is in accordance with the relevant plan’s
objectives, policies and factors or criteria. In this case Watercare advances
its application to take water for municipal water supply based on need. It has
presented clear evidence that the growth of Auckland’s population will mean
that existing sources of water will be insufficient within the next 20 years or so,
subject to climatic circumstances which are not fully predictable.
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185. Cognisant of the circumstances, and without conceding a particular legal
requirement to do so, Watercare also presented extensive evidence about its
investigation of alternatives together with the evidence of a peer reviewer that
its investigation was in accordance with international best practice.
186. There was some issue about whether Watercare has delayed in its pursuit of
alternatives and should have been further along the route towards reducing its
reliance on water from the river by now. Not all the delays in this consenting
process have been of Watercare’s making, but the static queue of applications
over the past decade should have been a clear enough indication to everyone
that the amount of the allocable resource (by which we mean the water flowing
in the river rather than the river as a whole) is less than the demand for
allocation. That indication should alert everyone to the need to accelerate their
pursuit of alternatives. From our understanding of the evidence of other largescale alternatives, the cost of them tends to make applicants keen to know
whether water from the river, as a lower cost option in financial terms, is
available before investing substantial sums in other higher cost alternatives. A
wider view of the costs involved, including non-financial costs, is required to
identify sustainable options.
187. Related to this issue of timing is the issue of lead times to implement significant
infrastructure, including in this case the time needed to design and build a new
water intake and treatment plant. The scale of this is for a municipal supply,
contributing to the water needs of a metropolis of over one million people. While
much planning and design work has been done for the purposes of advancing
the current application, the evidence shows that, if granted, there is still work to
be done. Again, this all emphasises that the process of enabling a water supply
for a city is much greater than turning a tap on. Long term planning must be
done now to meet projected future needs.
188. An issue was also raised about the location of the take and the location where
the water would be used. Some of the written submissions were bluntly
parochial in their tone, suggesting that the difference between Waikato and
Auckland is a resource management issue. We do not accept that suggestion.
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We start by observing that local and regional boundaries as set under the Local
Government Act 2002 are not determinative of resource management issues.
The planning framework of the RMA clearly contemplates the need to identify
and provide for cross-border issues in the sustainable management of
resources. While regional boundaries in New Zealand have been established
largely according to higher level river catchments, different regions have
different characteristics with different issues. It is unreal and therefore unhelpful
to the promotion of sustainable resource management to treat abstract and
often arbitrary artificial boundaries as more than matters of administration or
some other political purpose.
189. In that context, there is nothing in the RMA which requires any special
consideration to be given to the location of a take of water in relation to the
location of its use. Mr Milne, counsel for WRC, submitted that there is nothing in
the WRP which does so, either. The vision of Te Ture Whaimana refers to the
river sustaining abundant life and prosperous communities without specifying
where that life or those communities may be located. The evidence before us is
that many people who whakapapa to the hapuu and marae of Waikato-Tainui
live in the areas reticulated by Watercare. We also had expert opinion that the
economic well-being which forms part of the purpose of the RMA (and which we
think is very similar to the prosperity of communities in the vision for the river) of
Auckland and Waikato are closely related. This evidence demonstrates the truth
of the objective in Te Ture Whaimana that recognises that the river is of
strategic importance to New Zealand’s wellbeing and so the restoration and
protection of the river’s health and wellbeing is required.
190. Supporting the vision in Te Ture Whaimana are thirteen objectives. Those
objectives clearly identify the relationship of Waikato-Tainui with the river, and
of the Waikato Region’s communities with the river, as being matters to be
restored and protected. Those objectives are clearly important, but they do not
mean that the vision is to be read down or that other relationships are not to be
considered. The vision is to be achieved by the following of twelve strategies.
We heard very little from any party or witness about the applicability of any of
these strategies to this application.
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191. The unavoidable consequence of the analysis of physical effects and
alternatives presented to us is that there is no realistic alternative to the present
proposal which will ensure that people in Auckland have a secure water supply
over the next 30 years. Even now, with the breaking of the 2019-20 drought and
with the reservoirs nearly full, population projections and the potential effects of
climate change mean that the flow of the Waikato River is likely to remain vital
to that supply for the next planning period. The response to population pressure
and demand for water needs to be pursued as a matter of the first importance,
with the full range of options being considered.
192. The question then is whether a grant of consent can be made in light of the
planning framework in which such a decision must be made.
193. Reading Te Ture Whaimana as the primary direction-setting document for
the river and activities affecting it in the context of the overarching purpose of
the settlement and the principles of the Kiingitanga Accord, it is clear that
the health and wellbeing of the river, including its mana and mauri, are of
paramount concern. This is reflected in the first objective: the restoration
and protection of the health and wellbeing of the Waikato River. The words
“restoration” and “protection” are used in many of the succeeding objectives and
even where those words are not used, the sense of the objectives is fully
consistent with the first objective. This is the background to objectives which
acknowledge that the river is degraded and that its water quality must be
restored so that it is safe for people to swim in it and take food from it.
194. The submissions made to us placed weight on the second, third and fourth
objectives:
a)

the restoration and protection of the relationships of Waikato-Tainui with
the Waikato River, including their economic, social, cultural, and spiritual
relationships:

b)

the restoration and protection of the relationships of Waikato River iwi
according to their tikanga and kawa with the Waikato River, including their
economic, social, cultural, and spiritual relationships:
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c)

the restoration and protection of the relationships of the Waikato Region’s
communities with the Waikato River, including their economic, social,
cultural, and spiritual relationships:

195. It is very clear from the evidence of Waikato-Tainui that their relationships
with the river were violently affected by the wars with Crown troops and the
subsequent raupatu. The Crown has apologised for doing those things and
others, as referred to in the Waikato Raupatu Claims Settlement Act 1995.
Under that Act the Crown seeks on behalf of all New Zealanders to atone for
those acknowledged injustices so far as that is now possible and, with the
grievance settled, to begin the process of healing and to enter a new age of
co-operation with the Kiingitanga and Waikato. The River Settlement Act
in relation to the river is clearly part of that process of healing. Accordingly,
actions which are affected by the River Settlement Act must be taken in
that spirit.
196. There are several aspects of this application which need to be considered in
this context, including the potential effects of the proposal on the health and
wellbeing of the river and on the relationships of Waikato-Tainui, Waikato River
iwi and the region’s communities with the river. Watercare submitted that the
conclusion to be drawn from the expert evidence it called on physical effects on
the river is that the health and wellbeing of the river itself will not be adversely
affected to any material degree by a take of water which is within the allocation
framework of the WRP, that is, within the limit of 10% of the assessed potential
low flow (Q5) in the river.
197. Some submitters referred to the large scale of the proposed take, of 150ML/d,
saying that such a take must be seen as significant in its own terms. It is
certainly a great deal of water, but any assessment of the appropriateness of
such a volume clearly must be done in the context of the overall flow in the river
rather than on the basis of a more subjective reaction. The purpose of an
allocation framework which sets limits for the volume of water that may be taken
from a river according to the actual flow in the river is to ensure that the context
is appropriate.
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198. There was no evidence put before us to suggest that the rules in the WRP
are inappropriate in physical terms, that is, in the context of actual, mean and
low flows in the river. There were some opinions advanced that the allocation
framework did not give effect to Te Ture Whaimana essentially because the
current WRP had been notified prior to the passage of the River Settlement Act.
Furthermore, the rules for the allocation framework were introduced by
RPV6 to that plan which had not been developed so as to give effect to
Te Ture Whaimana.
199. We do not accept those opinions for two principal reasons. First, the allocation
rules were the subject of appeals to the Environment Court and were heard in
2011, after the River Settlement Act had commenced in 2010. The decision of
the Court on those appeals in Carter Holt Harvey Ltd & ors v Waikato Regional
Council141 was dated 30 November 2011. That decision explicitly considered
the River Settlement Act and the Vision and Strategy for the Waikato River as
set out in Schedule 2 to that Act – that is, Te Ture Whaimana – in some detail at
[86] – [100]. It specifically addressed, at [422] – [430], whether Variation 6 gave
effect to the Vision and Strategy. There was no appeal against that decision.
In the decade since that decision was issued, no steps have been taken to
require any change to the plan provisions under the RMA or to amend Te Ture
Whaimana under the River Settlement Act.
200. The absence of any appeal against the decision or amendment to the plan or
the vision and strategy in the following decade may reasonably be taken as an
indication that the Court’s decision was sound. If it is now considered that
either the WRP or Te Ture Whaimana should be amended, then those
processes may occur as provided for in the RMA and the River Settlement
Act, respectively. We note that while it was suggested that the text of the WRP
does not mirror that of Te Ture Whaimana, no case was presented to us to
show that any amendment of particular relevance to this application is presently
envisaged. Until then the operative Plan is the framework against which to
assess applications for consent to take water subject to all existing
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relevant discretionary assessments, including the higher policy provisions
of Te Ture Whaimana.
201. Second, the question whether one planning document gives effect to another
or has some other substantive relationship as required under the relevant
statute is not to be answered simply by checking the dates when either
document was prepared or promulgated. The question of giving effect to
something is a substantive issue rather than merely a procedural one. It is
possible that an earlier document has been prepared and expressed in a way
which demonstrates that its consideration of or conclusion on a particular
substantive issue does give effect to what may be expressed in a later
document. Identical wording is not required to achieve that. The progress of
human thought and the development of planning policy are not always linear,
nor do they always demonstrate that a later statement is superior to an earlier
one merely because of the effluxion of time.
202. In the absence of any basis on which we could embark on a process of
reviewing the water allocation provisions of the Regional Plan, we accept that
those provisions apply to this application. As the classification or activity status
of the proposal is (on a bundled approach) discretionary, however, it is still
necessary and important that the provisions of Te Ture Whaimana be the
subject of our particular regard as required by section 17 of the River
Settlement Act.
203. It seemed to us during the course of the hearing that if granting consent to this
application would be contrary to Te Ture Whaimana, then that would have
consequences for other resource consents and applications for consent. We
asked the parties whether the existing municipal takes from and discharges to
the river were or were not consistent with or did or did not give effect to Te Ture
Whaimana. No one adopted the position that municipal takes or discharges
necessarily were contrary to the Vision and Strategy. It therefore appears that
the issue is one of circumstance and degree, rather than of an existential limit.
204. In our consideration of the WRP policy framework for water takes, we are aware
of the priority that it appears to afford for municipal water supplies. If all the
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consents in the queue were granted, the Waikato River would still not be overallocated. Having said that, we are aware that there are a number of factors that
affect the flow and volume of water in the river including the diversions for the
Tongariro Power Scheme and the hydro dams at various locations. We
recognise that 10% of Q5 is a small fraction of the overall flow which is intended
to ensure the sustainability of the remaining flow. Arguments based on sheer
scale of take or on proportion of take to allocable amount or residual allocable
amount do not properly engage with the question of whether the allocation
regime is sustainable or whether it gives effect to Te Ture Whaimana in terms of
the health and wellbeing of the awa. We note that the first clause of the NPSFM objective 2.1 which sets the priorities is consistent with Te Ture Whaimana
– both of these statutory instruments place the health and well-being of the
water body as the highest priority.
205. There also appears to be no reason why the take of water diminishes te mana o
te awa. The lives of the people depend on their access to water. Their respect
for the river is based on its life-giving nature. Of course, there is a great
difference between what may need to be taken by a person or a family or a
village, compared to the take for a large town or a city. A take which reduces or
removes the water available for life in the river and the lives of others who
depend on the river would diminish its mana and its mauri. That is the essence
of the submission by Ngāti Rangi, borne of their concern for their rivers. There
are, sadly, too many terrible examples of rivers, lakes and seas elsewhere in
the world where sustainability has been abandoned and the waters have died.
The evidence before us is that the river here has suffered and that is expressed
in the objectives of Te Ture Whaimana as something to be addressed. But if
10% of the low flow can be taken to support people while also sustaining,
restoring and protecting the river and the life in and along it, then the vision for
the river can still be seen and pursued.
206. A different consideration arises in the context of mana whakahaere – the
principle of authority and control. This is one of the principles described in
the Kiingitanga Accord. While not explicitly set out in Te Ture Whaimana it is an
important part of the relationships of Waikato-Tainui and of the Waikato River
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iwi with the river. Under the River Settlement Act, it is within the purpose of the
Waikato River Authority and forms an element of its functions. While placing
Te Ture Whaimana at the forefront of the policy regime for planning and
consenting in relation to the river under the RMA, it does not otherwise alter
the decision-making processes under that Act. As acknowledged by the parties,
it does not confer any different decision-making power in respect of this
application or any right of veto in relation to any such decision.
207. That overall limit does not in any way diminish the participatory rights which
Waikato-Tainui and others have in any such process, or the significance of the
interests of Maaori as identified in sections 6(e), 7(a) and 8 of the RMA. The
manner in which authority and control may be exercised is more complex than a
merely binary decision. We have considered the evidence and submissions of
all parties. We have sought to ensure that they have all been able to present
their cases in accordance with their tikanga, but subject to the constraints
imposed on us all during the COVID-19 pandemic. We accept the views of
taangata whenua as to the adverse cultural effects they consider that they and
the river will suffer should consent be granted and have regard to those as
required under the RMA.
208. Mr Brough and Dr Mitchell both considered that it is only mana whenua hapuu
that whakapapa to Waikato-Tainui who can specifically and properly articulate
the relationships, values, interests and aspirations in respect of the application,
including whether the sum-total of those values, interests and aspirations are
adversely affected by the application. We agree. However, that is not to say that
Watercare should not have attempted to engage with and identify the concerns
of iwi through a cultural impact assessment. While we accept that WaikatoTainui often represents various marae and hapuu, this does not discharge the
value of meaningfully engaging with taangata whenua and river iwi.
209. The consequence of that approach is that the responsibility fell to submitters
to articulate how their values, interests and aspirations are affected by the
application. In that context, it appears that Watercare may have failed to engage
adequately with particular hapuu and marae along the river. The diversity of
111

people and the complexities of representative organisations are sometimes not
well provided for in our systems. We repeat that there is work to be done in this
regard but it is not the Board’s role to try to resolve relationship problems.
Ultimately, while we express our concern about the issue, a majority of the
Board do not consider that it should result in declining the application. Instead, it
is a matter that should continue to be worked on in the context of any consent,
hopefully assisted by appropriate methods of managing the consent.
210. In relation to conditions, we think that the monitoring, reporting and review
conditions should be enhanced. In particular, the review conditions should be
expanded to ensure that the range of material circumstances that may justify a
review is expanded to include anything that could affect or be affected by a
change in the other consents affecting the river, including those relating to the
Tongariro Diversion and to other municipal takes and discharges.
211. On the matter of betterment, we acknowledge and adopt what was said in the
Puke Coal decision.142 We consider that the benefit that Watercare’s customers
will gain from the grant of consent should be a basis on which a benefit should
go back to the river. Watercare has made offers in that regard, including
restoration of an area downstream of the intake and the funding of a trust, or a
contribution to the Clean-Up Trust, on an annual basis. Those offers have not
been taken up. It is not clear to us whether that response has been based on
maintaining a position pending the outcome of this consenting process or on
some other basis. It does not appear on the face of things that the nature of
either of the offers is inappropriate and so we will impose those as conditions.
We note that an issue has been raised as to the level of betterment and the
quantum of any funding. There is a degree to which the factors in this
application are incommensurable so that it is not readily possible to make any
direct calculation of amounts.
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RMA Assessment
212. Having considered the Application in a more global context, we set out below
our assessment of particular matters as required by the RMA.

Section 149P of the RMA
213. The process for considering a proposal of national significance by a board of
inquiry under Part 6AA of the RMA includes certain specific requirements in
addition to the requirements for a consent authority considering an application
for resource consent under Part 6.
214. Section 149P(1) requires a board of inquiry to:
(a)

have regard to the Minister’s reasons for making a direction in relation
to the matter; and

(b)

consider any information provided to it by the EPA under section 149G;
and

(c)

act in accordance with subsection (2), (3), (4), (5), (6), (7), (8), or (9) as
the case may be.

215. We have set out the Minister’s reasons for our inquiry and have borne those in
mind throughout this process.
216. We have considered all the information provided to us by the EPA, including in
particular the Key Issues Report prepared by the Waikato Regional Council for
the EPA in accordance with section 149G of the RMA.143
217. The particular subsection of section 149P which is relevant to this inquiry is
subsection (2) relating to applications for resource consent, requiring us to
apply sections 104 to 104D, 105 to 112 and 138A as if we were a consent
authority. We now proceed to deal with those provisions.
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Part 2 of the RMA
218. Section 104 of the RMA makes all considerations listed in that section subject to
Part 2 of the RMA.
219. The two key policy issues that arose during the hearing were whether the WRP
gives effect to:
a)

Te Ture Whaimana (as required by section 13(4) of the River Settlement
Act); and

b)

the NPS-FM (as required by section 67(3)(1) of the RMA).

220. We are mindful that Section 104(1)(b) of the RMA requires that, subject to
Part 2, we have regard to all of the planning instruments made under the
RMA that are relevant to an application. We keep in mind the decision of the
Court of Appeal in the R J Davidson case that the language of section 104(1)
plainly contemplates direct consideration of Part 2 matters.144 That decision
held that if there is doubt whether a plan has been competently prepared under
the RMA, the words “subject to Part 2” in section 104(1) make it appropriate and
necessary to refer to Part 2. In any event, to ensure that our decision-making
is robust, we have considered Part 2 matters.
221. It is clear to us that drinking water is needed not only for the health and safety of
people and communities but also for their economic well-being, all in
accordance with the purpose in section 5 of the RMA. In this regard, we
consider that the Application does allow for the use of natural and physical
resources in a way which will enable people and communities in Auckland and
northern Waikato to provide for their social, cultural and economic well-being.
We are in no doubt that Auckland needs additional water, and this was not
challenged by any submitter. We understand from Ms Reed that a new source
is required by 2022/3 to meet peak demand plus a reasonable allowance for
risk and future uncertainty (headroom) and by 2026/7 to meet annual average
demand plus headroom during a drought at Watercare’s current Level of

144

RJ Davidson Family Trust v Marlborough District Council [2018] NZCA 316 at [70].

114

Service. We accept that the timing of the need for additional water, and indeed
the volume required, depends on a range of factors which cannot be predicted
with any certainty, including rate of growth, rainfall and effectiveness of water
conservation measures.
222. Given the low level of biophysical effects, we consider that the Application is
using resources in a way or at a rate which safeguards the life-supporting
capacity of water and ecosystems in a manner consistent with Section 5(2)(b).
The proposal (when combined with both the proposed and further conditions as
we discuss later in this decision) will avoid, remedy or mitigate adverse effects
of activities on the biophysical environment.
223. We have significant concerns about the ability of the proposal, as applied for,
to provide adequately for the cultural well-being of people and communities in
terms of section 5(2). Our concerns are also relevant to the matters which we
must recognise and provide for in terms of section 6(e), being the relationship of
Maori and their culture and traditions with their ancestral lands, water, sites,
waahi tapu, and other taonga, have particular regard to in terms of section 7(a),
being kaitiakitanga, and take into account in terms of section 8, being the
principles of the Treaty of Waitangi (Te Tiriti o Waitangi). We consider that the
cultural effects of the Application have not been explored adequately by
Watercare in its decision not to prepare (or to have prepared on its behalf) a
cultural impact assessment. More fundamentally, we consider this has resulted
in a lost opportunity for Watercare to engage meaningfully with taangata
whenua and actively involve them in the management of a highly culturally
significant taonga. Both the River Settlement Act and Te Ture Whaimana
describe the indivisible relationship between Waikato-Tainui and the awa, and
the connection between the two. We consider that the approach taken by
Watercare did not appropriately provide for the relationship of taangata whenua
and river iwi with the awa, or have particular regard to kaitiakitanga, or take into
account the principles of the Treaty of Waitangi (Te Tiriti o Waitangi),
and in particular the principle of rangatiratanga or self-management.
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224. We have considered the proposal to protect and enhance an area of wetland
and indigenous vegetation within the Watercare site and have visited that area.
Although we are not certain of the particular ecological values of these areas,
this proposal accords with the intent of section 6(c) of the RMA. We have
considered the proposal to give the sum of $2 million per year for the purpose of
betterment and find it to be in accordance with the intent of the first objective of
Te Ture Whaimana, the restoration and protection of the health and wellbeing of
the Waikato River.
225. Section 7(b)of the RMA requires particular regard be had to the efficient use
and development of natural and physical resources. We are satisfied that
Watercare is actively increasing the efficiency of the use of water, not only in its
own network but also by encouraging the efficiency of end users. We consider
that the Application is consistent with a number of other section 7 matters, such
as the maintenance and enhancement of amenity values (section 7(c)),
the intrinsic value of ecosystems (section 7(d)) and the maintenance and
enhancement of the quality of the environment (section 7(f)).

Section 104 of the RMA
226. Turning to section 104(1)(a) of the RMA, we are required to have regard to
any actual and potential effects on the environment of allowing the activity.
While it is easy to focus on the water take component of the Application, we
have taken particular care to consider all structures and activities that comprise
the whole proposal.

Biophysical effects
227. It was clear from the technical reports in the assessment of environmental
effects and the extensive expert evidence called before us that the potential
biophysical effects of the proposal on the environment would be minimal, and
this was uncontested. This material is publicly available on the website of the
EPA. We accordingly summarised the conclusions of the evidence.
228. We have no reason to question the evidence that the biophysical effects of
the structures, process discharges and water take will be minor. The hydraulic
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analysis indicated a reduction in mean velocity in the intake reach at the Q5
threshold is no greater than 0.003 m/s, with the incremental effect on water
level being up to approximately 46 mm (during Spring tides). For smaller tides
the effects will be less. The effects are further reduced downstream with the
mean velocity changes at the Q5 threshold no greater than 0.001 m/s, with
water levels reduced by up to 14 mm incrementally. Given the dynamic nature
of water levels in the river, we are satisfied that the effects of the proposed take
on water levels in the river are minor.
229. We are particularly aware of potential effects on other users but are satisfied
that the effects on downstream users will be negligible due to the very small
reduction in water levels when compared to depth and daily fluctuations.
Similarly, we accept the evidence of Mr Reynolds that there will be sufficient
drawdown available in existing wells with minimal saline intrusion into the
aquifer systems as a result of the water take.
230. Due to the small reductions in median flow and mean annual flood, we agree
with Ms Conn’s assessment that sedimentation effects are likely to be minimal,
even taking into account sediment removed from the intake.
231. Notwithstanding the high ecological value of the lower Waikato River and the
very high ecological value of the wetlands 13km downstream of the intake
(as assessed by Mr Miller), we accept the evidence that the effects on river
ecological values are likely to be between low and very low.

Economic effects
232. Having heard from Dr Wheeler on behalf of Watercare and Dr Fairgray on
behalf of the Councils, and despite the magnitude of the economic effects being
unable to be calculated with any certainty, we are in no doubt that the future
growth and economic development of Auckland requires additional water. We
understood clearly Dr Wheeler’s evidence regarding the scale of GDP and
employment opportunities foregone under a “do nothing” scenario.
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233. Some submissions were couched in terms suggesting that a take of water for
the benefit of Auckland would entail some sort of loss to Waikato. This was
quite separate from the allocation issue of concern to the Councils and in
respect of which Dr Fairgray concentrated his expert evidence. Ultimately
we heard no evidence in support of this zero-sum approach. We accept the
submission of Mr Milne for the WRC that there is nothing in the RMA or the
WRP that would support a parochial approach to the assessment of a resource
consent application. We accept the evidence of Dr Wheeler and Dr Fairgray that
the linkages between the notional economies of Auckland and Waikato, or
rather the integrated economic activity that people and businesses engage in,
mean that the magnitude of separate economic effects cannot be calculated
with any certainty.

Cultural effects
234. We note that Watercare deferred to taangata whenua and river iwi to identify
the cultural effects of the Application, and therefore this matter was left to be
addressed by Te Whakakitenga and other submitters. Based on what we heard,
the cultural effects were primarily that of connection between taangata whenua
and the awa. It was clear to us from the evidence of numerous witnesses that
those are genuinely held concerns that are exacerbated by Watercare not
having engaged with taangata whenua in a fully collaborative manner.
Consequently, the issues of consultation and cultural effects are intrinsically
linked.
235. Mr Papa stated that Waikato-Tainui had already agreed to Watercare
taking water in the past, and that take meets the needs of Waikato-Tainui
beneficiaries in Auckland and the Auckland Region. He considered that
taking more from the river is a step too far for Waikato-Tainui.
236. We consider there has been a lack of meaningful engagement with local
taangata whenua, particularly Te Taniwha and the local marae and their
hapuu along the stretch of the river near the intake location. There was mention
during the hearing by Mr Donald, the expert planning witness called on behalf of
Te Taniwha, that a previous application sought by Watercare for a stream
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discharge had sufficiently assessed the cultural effects of that application, but in
this case it was absent. If Watercare had engaged with Te Taniwha in the same
manner it had in the past, it is possible that the attitude of Te Taniwha may have
been more positive in the applicant’s favour.
237. The submissions and evidence presented for the WRA were essentially about
a lack of respect for their position as the co-governance entity established under
the River Settlement Act with functions that include maintaining Te Ture
Whaimana. There were submissions that Watercare could have gained insight
and understanding about Te Ture Whaimana from the WRA.
238. We do not have the authority to make parties respect one another and do not
consider that respect, by itself, is a relevant consideration in assessing whether
an application for resource consent should be granted or refused. We doubt that
it is necessarily appropriate to require an applicant to engage with a separate
legislative entity in advancing an application. The relevant legislative provisions,
in this case the River Settlement Act including Te Ture Whaimana, would
normally stand on their own and have to be addressed as they provide or
require. The usual consenting process in terms of the separation of powers is
for an applicant to follow the requirements laid down by the legislative entity, to
engage with the executive entity responsible for processing the application and
to consider the situations of persons who will or may be affected by the
proposal. Such consideration of affected persons may, but need not, extend to
consultation or even engagement with them. Nonetheless, in the context of the
Waikato River and the co-governance arrangements that have been put in
place by the Crown and Waikato-Tainui and river iwi as a result of a significant
Treaty settlement, one would expect some form of dialogue with the WRA given
that it is the entity that is the custodian of Te Ture Whaimana, a key component
of that settlement.
239. Following the lodging of the application, Watercare began to engage with some
river iwi, although not with the taangata whenua of the area. Watercare has also
offered up opportunities for taangata whenua participation in consent
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conditions, albeit described by one submitter as an attempt to “shoe-horn” iwi
engagement after the fact.
240. The Application deliberately does not attempt to assess cultural effects nor
consider the cultural matters raised by taangata whenua. The lack of cultural
impact assessment by Watercare means there was no meaningful assessment
of the cultural effects in the Application. We consider this to be a significant
shortfall. The strong opposition from the taangata whenua, particularly from
the local hapuu and marae in the vicinity of the take (Te Taniwha) is significant.
The Application lacks evidence of any deliberate articulation or agreed cultural
impact assessment from the taangata whenua (Te Taniwha and WaikatoTainui) or any river iwi about the impacts of the take on their values and
interests. As a consequence, the assessment of cultural effects and a
meaningful response to those is lacking in the Application.

Social effects
241. The importance of the Waikato River and its contribution to New Zealand’s
social wellbeing (among other wellbeings) is recognised as being of national
importance in section 9 of the River Settlement Act. While we did not receive
any evidence on social effects, we agree with Dr Mitchell that as a proposal for
municipal supply, the application will provide for the needs of people in terms of
human health and sanitation, as well as enabling the people of Auckland and
North Waikato to provide for their social and economic wellbeing.

Planning documents
242. Section 104(1)(b) of the RMA requires us to have regard to the relevant
provisions of a number of documents. We address each of these below.

National Environmental Standards
243. The matter of whether Wairiri Stream constitutes a natural wetland in the
context of the NES Freshwater was debated. We found the evidence of
Ms Conn compelling, particularly as she described the geomorphology and
history of modification leading to its current invasion with Glyceria maxima. Her
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description accords with what we viewed on our site visit. On the basis of this
evidence before us and the legal opinions we received, we consider that Wairiri
Stream is not a natural wetland and therefore does not engage the wetland
provisions of the NES Freshwater.
244. In terms of relevant standards in the NES Freshwater, we are satisfied that
Standard 62 (a)(iv) regarding information about structures and passage of fish
and Standard 66 information for dam activities have been satisfied in the
Assessment of Environmental Effects (AEE).

Other regulations
245. We are satisfied that the proposed take of water will be measured and reported
in accordance with the Water Measuring Regulations through the proposed
conditions.

National policy statements
246. While there are three relevant national policy statements, Te Ture Whaimana
has primacy as made clear by the River Settlement Act. As the JWS of the
expert planning witneses confirmed, notwithstanding any provision in the WRP
and whether it has or has not fully given effect to it, particular regard must be
had for the Vision and Strategy. We agree.

Te Ture Whaimana
247. Section 5(1) of the River Settlement Act states that the Vision and Strategy is
intended by Parliament to be the primary direction setting document for the
Waikato River and activities within its catchment affecting the Waikato River.
Consequently we have had particular regard to Te Ture Whaimana in
accordance with section 17(3) of the River Settlement Act.
248. We note that a number of the objectives in Te Ture Whaimana refer to the
relationship between people and the awa:
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(b)

The restoration and protection of the relationship of Waikato-Tainui with
the Waikato River, including their economic, social, cultural, and
spiritual relationships.

(c)

The restoration and protection of the relationship of Waikato River iwi
according to their tikanga and kawa, with the Waikato River, including
their economic, social, cultural and spiritual relationships.

(d)

The restoration and protection of the relationship of the Waikato
region’s communities with the Waikato River including their economic,
social, cultural and spiritual relationships.

249. Watercare placed considerable weight on its Kawenata with Te Whakakitenga
as a demonstration of Objectives (b), (c) and (d), and Strategy (10), but we
consider that this agreement, by itself, is not sufficient to restore and protect
these relationships. We have difficulty seeing how the application has had
particular regard to Te Ture Whaimana without undertaking any meaningful
cultural assessment: doing so fails to recognise the fundamental relationship of
marae, iwi and hapuu with the river.
250. Of particular note is the limited consideration (some submitters would say
absence) of the cultural components of Te Ture Whaimana, particularly the
8 objectives that belong to Te Taniwha / Waikato-Tainui. It is clear that there
is a tension between the minor biophysical effects of the take and its cultural
effects. Minor biophysical impacts do not always entail or otherwise align with
minor cultural effects.
251. The assessment of Te Ture Whaimana appears not to have been deliberate
or adequate given the nature of the consent application. We acknowledge
the value of the proposed monetary contribution, but we find it difficult to
reconcile this against the cultural impacts, particularly in the absence of
participation by taangata whenua (Te Taniwha) in its design and
implementation. The view of the whole Board is that the assessment of Te Ture
Whaimana in the application is lacking and could have been improved.
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252. Having said that, we accept that the Application does achieve parts of Te Ture
Whaimana. We heard evidence that the effects on the flows, intrinsic values
and ecological values of the river will all be minor or less than minor and
therefore protects (through maintaining) the health and wellbeing of the river
in accordance with Objective (a). We accept that the proposed monetary
contribution is intended to go some way towards achieving Objective (a).
Similarly, the Application achieves Objectives (f), (g), (i) and (j). We accept that
the proposed activities will not result in any significant biophysical adverse
effects on the Waikato River, nor any effect that is significant or irreversible. The
proposed discharges will be of similar quality to the Waikato River into which
they will be discharged and will have minor or less than minor effects on water
quality or aquatic ecology.
253. In addition, we observed on our site visit the waahi tapu by the river edge and
understood the deep cultural significance of these. We consider these need to
be protected and not modified in accordance with Strategy (6).
254. In our consideration of this Application, we have come across the recently
released document Ka Mapuna - Towards a Rangatiratanga Framework for the
Governance of Waterways.145 As explored in that document, we consider there
must be better consideration of the relationship of taangata whenua and their
mana whenua with waterways.

National Policy Statement for Freshwater Management
255. Starting with the three strands of the Objective of the NPS-FM, we consider that
the Application supports the health and well-being of water bodies and
freshwater ecosystems as a first priority. As we have discussed earlier in our
decision, the biophysical effects of the Application are low. While there were
questions raised by submitters as to whether the WRP gives effect to NPS-FM,
we note that the volume of water sought by the Application, while sizable in the
abstract, is within the allocable limits for this part of the river, even when taking
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into consideration all other existing consents and applications for water takes by
others. The physical structures and screens will have effects on fish and on
river ecology that are acceptably low. As the Application is to provide for
municipal water supply, it achieves the second priority which is the health needs
of people for potable water.
256. Turning to the third priority of the Objective, we consider that the Application will
provide the ability for people and communities to provide for their social and
economic well-being. As we have addressed elsewhere in our decision, we
have reservations about the Application providing for the cultural well-being in
terms of the relationship between Waikato-Tainui and the awa. Consequently,
we consider that Watercare’s approach to engaging with taangata whenua has
not fully achieved Policy 2 of the NPS-FM which requires that taangata whenua
are actively involved in freshwater management (including decision-making
processes). While it could be argued that taangata whenua have been involved
in the Application as submitters, we consider there are more effective ways for
Watercare to have enabled meaningful taangata whenua involvement to restore
and protect their relationships with the river.
257. Apart from Policy 2 noted above, we consider that the Application is consistent
with all other policies of the NPS-FM.

National Policy Statement on Urban Development
258. It is accepted that growth will continue in Auckland, Hamilton and other towns in
the Waikato. We agree with Dr Mitchell that the Application is one part of the
response to anticipated housing demand growth supported by the NPS-UD,
particularly given that the NPS-UD requires that urban growth be supported by
appropriate development infrastructure (which includes water supply). While the
NPS-UD is of less relevance to the Application than Te Ture Whaimana and the
NPS-FM, we consider that the Application is consistent with the objectives and
policies of the NPS-UD. The Application will enable the areas serviced by the
Watercare network to continue to support the residential, business and
industrial growth of Auckland and the northern parts of Waikato. As a
consequence, the Application will enable the social, economic and cultural
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wellbeing, and health and safety of the community it serves. Clearly water
supply is integral to providing development capacity to meet the different
needs of people and communities.
259. We are aware that the recent Resource Management (Enabling Housing Supply
and Other Matters) Amendment Bill will add complexity to forecasting for
demand for the Auckland and Waikato regions by potentially increasing
the number of dwellings serviced by Watercare for water in previously
unplanned locations.

New Zealand Coastal Policy Statement
260. No part of the coastal marine area or the coastal environment is likely to be
directly affected by the Application. We are accordingly satisfied that the
New Zealand Coastal Policy Statement is of less relevance than Te Ture
Whaimana and other national policy statements and does not have any material
significance to the Application. In any event, we accept the evidence of Mr
Bassett who considered that the Application will result in a minimal change to
water levels and saline intrusion in the lower Waikato River reach.

Waikato Regional Policy Statement
261. In our requirement to have regard to the RPS, we have been guided by the
assessment in the JWS where the planners agreed on the most relevant
provisions. While the RPS has embedded Te Ture Whaimana in section 2.5,
Objectives 3.4 and Policy 8.5 recognise Te Ture Whaimana as the primary
direction-setting document for the Waikato River. We have addressed Te Ture
Whaimana starting at paragraphs 188 and 247 of our decision and do not
repeat that here. Objective 3.9 requires that the relationship of taangata whenua
with the environment is recognised and provided for, and we consider the
Application does not achieve this Objective; a matter which we have addressed
in some detail elsewhere in our decision. While Watercare put considerable
weight on its Kawenata with Te Whakakitenga, we consider that the absence of
meaningful recognition of the relationship of taangata whenua with the awa
is a significant failing of the Application.
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262. In addition, we consider the rock platform needs to be respected and not
modified. The tapu nature of the rock platform in our opinion is fundamentally
important in maintaining the relationship of taangata whenua with the
environment in accordance with Objective 3.9.
263. We note that the RPS makes specific mention of the availability of water for
municipal supply to people and communities in Objective 3.2 and Objective
3.15(d). We note that Objective 3.12(d) seeks to integrate land use and water
planning including to ensure that sufficient water is available to support future
planned growth. Objective 3.12(e) requires recognition and protection of the
value and long-term benefits of regionally significant infrastructure, while Policy
6.6 requires particular regard be given to the benefits that can be gained from
the development and use of regionally significant infrastructure. We consider
that the Application meets the definition of regionally significant infrastructure
and that it clearly achieves these RPS objectives.
264. Objective 3.4 seeks to restore and protect the health and well-being of the
Waikato River, while Policy 8.3 seeks to manage the effects of activities to
maintain or enhance identified values of freshwater bodies. Based on the
biophysical evidence presented, we consider that the Application is unlikely to
affect the physical health and well-being of the river. Objective 3.15 and Policy
8.6 manage the allocation of freshwater. Given that the water take does not
exceed the allocable limits in the WRP, we consider that the application is
consistent with these RPS provisions. In terms of efficient use of water in Policy
8.7, the evidence from Mr Fisher and Mr Bourne satisfied us that Watercare is
continually actively improving the efficient use of water. We appreciate that
Watercare’s approach of charging for the use of water is possibly the most
effective tool for ensuring this policy is achieved.
265. We agree with Dr Mitchell that the RPS anticipates municipal water supplies,
provided that the water is used efficiently. The RPS guides how the effects of
takes are to be managed, and the primary mechanism is the setting of flow and
allocation regimes, and the Application is within the identified water allocation
regime in the WRP. Overall, we consider that the Application is consistent with
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most of the RPS objective and policies with the exception of those concerned
with recognising and providing for the relationship of taangata whenua with
the environment.

Waikato Regional Plan
266. In our requirement to have regard to the WRP, we have been guided by the
assessment in the JWS where the planners agreed on the most relevant
provisions.
267. Starting with the water take, the Water Module (Chapter 3) in the WRP includes
all the water allocation provisions, including an overall Objective 3.1.2 which
seeks to manage water bodies in a way that ensures that sixteen particular
matters are achieved. Based on the evidence presented, we consider that the
Application is consistent with all but two of the matters listed in Objective 3.1.2:
the exceptions are (i) and (j) which concern adverse effects on the relationship
that taangata whenua as kaitiaki have with water and their identified taonga. We
do not consider the Application achieves the outcomes expressed in Objective
3.1.2(i) and (j).
268. Objective 3.3.2 in the WRP recognises the significant community benefits that
derive from domestic or municipal supply takes and ensures water is available
to meet reasonably justified and foreseeable future municipal supply
requirements for communities. Objective 3.3.2(a) seeks to ensure the
management of water allocation and use in a way which gives effect to the
overarching purpose of the Vision and Strategy to protect the health and
wellbeing of the Waikato River for present and future generations which we
have addressed in more detail starting at paragraphs 188 and 247 of our
decision.
269. Policy 3.3.3(11) sets out consent application assessment criteria for surface
water which we have had particular regard to. Having had regard to those
matters we are satisfied that the Application has addressed and is consistent
with the matters listed, with the exception of Policy 3.3.3(11)(b) which relates to
the effect of the activity on the relationship of taangata whenua and their culture
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and traditions with their ancestral lands, water, sites, wahi tapu and other
taonga. We note that Policy 3.3.3(15) requires a 15-year maximum consent
duration, although this does not apply to municipal supply. Policy 3.3.3(16) sets
out requirements for recording and reporting of water take volumes, and we are
satisfied that the proposed recording and reporting conditions are consistent
with this policy. Policy 3.3.3(17) addresses water shortage conditions and
requires specific conditions appropriate to the particular take and water body
in a water shortage condition having regard to Policy 1. We are aware of the
proposed water shortage conditions for the water take consent and consider
these to be consistent with this policy. Implementation method 3.3.4.11 requires
a water management plan to be submitted with any application for a resource
consent for municipal supply and the imposition of conditions. We are aware
that a water management plan was submitted with the application, and
proposed conditions have been included consistent with Implementation
Method 3.3.4.11.
270. We are particularly mindful that the proposed take, in combination with
other existing authorised takes, will not exceed 100% of the allocable flow
determined for the Waikato River. While the application may be considered as a
discretionary activity overall using the bundling approach, we note that the
evidence of Mr Bassett points to the Application being a controlled activity for
the months May to September and a restricted discretionary activity for the
remainder of the year.
271. This application is for six resource consents which are clearly closely related to
each other and which will have common or overlapping effects. In accordance
with the usual practice in such circumstances, the cases before us have
been presented on the basis that these six matters should be assessed and
considered as a bundled application. A consequence of this is that the class or
status of activity may be identified overall as the most restrictive one of the
bundle.146 In this case, considering the consents sought as listed at the
beginning of this report, that is as a discretionary activity. Nonetheless, where
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the bundle includes an activity described in the relevant plan as a restricted
discretionary activity, as this proposal does in relation to the take of water, the
consent authority must take care not to consider matters which have not been
included within the restriction of the discretion, as that would exceed the
jurisdiction conferred by sections 87A(3) and 104C of the RMA.147
272. In Rule 3.3.4.21 of the WRP, the restricted discretionary activity rule in relation
to the taking of surface water exceeding 70 per cent and up to 100 per cent of
the allocable flow of water in this part of the river, the specific matters to which
the WRC has restricted the discretion of the consent authority are:
i.

Measures to restore and protect the health and wellbeing of the water
body for present and future generations.

ii.

The matters contained in Policy 11.

iii.

The timing of abstraction, the (net) volume of water allocated and the
rate at which water is abstracted, including daily and seasonal
requirements and duration and timing of peak daily take rate, having
regard to the efficiency and use of the water allocated.

iv.

Where the application is for a domestic or municipal supply the
content and implementation of a water management plan.

v.

The carrying out of measurements, samples, analyses, inspections,
recording and reporting having regard to the matters contained in
Policy 12 .

vi.

Measures to avoid, remedy, or mitigate any adverse effects
associated with the intake structure.

vii.

Measures to satisfy the intake screening requirements for the
protection of aquatic fauna.

viii.

The level(s) of priority to apply during water shortages having regard
to the matters contained in Policy 18 and Standard 3.3.4.27.
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ix.

Abstraction restrictions during water shortage conditions (including
suspension of abstraction and rostering) having regard to the matters
contained in Policies 17, 18 and Standard 3.3.4.27.

x.

The duration of the resource consent and future demands for domestic
or municipal supply for water from the surface water body on which
the application applies having regard to the matters contained in
Policy 15 and Policy 19.

xi.

Review date with respect to the catchment investigation date as
detailed in Method 3.3.4.9 and Table 3-4A.

xii.

The effect of the activity on the relationship of tangata whenua and
their culture, and traditions with their ancestral lands, water, sites,
waahi tapu and other taonga.

xiii.

Measures to maintain and enhance tangata whenua uses and values
of water, the ability to exercise kaitiakitanga, and measures to protect
and enhance the mauri of water bodies.

xiv.

Measures to ensure that the net take is achieved whenever any
consent granted under this rule is being exercised.

273. It is not necessary for us to traverse all of these matters. The concept of
restriction is not what springs to one’s mind when reading this list. It is sufficient
for the purposes of this inquiry that we note that matters (i), (iv), (x), (xi), (xii)
and (xiii) are quite broad enough to cover the principal issues raised before us.
We therefore proceed to consider the proposal under sections 104B and 104C
of the RMA on, effectively, a discretionary basis and determine whether to grant
or refuse the application and, if we grant it, what conditions should be imposed.
We largely agree with the assessment of the matters of discretion (Rule
3.3.4.21) as contained in Dr Mitchell’s evidence, with the exception of Rule
3.3.4.21(xii) which relates to the effect of the activity on the relationship of
taangata whenua and their culture and traditions with their ancestral lands,
water, sites, waahi tapu and other taonga. We agree with Dr Mitchell that the
proposed water take will have a low or very low level of effect on the ecology of
the Waikato River, and the Watercare contribution of up to $2 million annually
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for the duration of the consent will contribute to protecting and promoting the
health and wellbeing of the Waikato River. However we consider Watercare
could have done more to strengthen the relationship of taangata whenua
with the river.
274. Chapter 3.4 Efficient Use of Water identifies outcomes for which the use of
water, and any associated discharge of water onto or into land is to be
managed. Policy 1 addresses the use of water, and we consider that the
Application achieves all of the clauses in Policy 3.4.3(1) with the exception
of Policy 3.4.3(1)(d) which intends that the adverse effects on the relationship
taangata whenua as kaitiaki have with water are avoided, remedied or
mitigated. Policy 3.4.3(2) addresses matters relating to the efficient use of
water. The water management plan included in the Application addresses each
of the relevant matters listed in Policy 2, and identifies a proactive programme
of water conservation and minimisation methods. We are satisfied that there is
a genuine need for additional water and that Watercare is taking active steps to
improve the efficiency of the use of water, not only in its own network but also
the end use by customers.
275. Section 3.5 of the WRP relates to discharges which is relevant to the
Application due to the discharge of process water, treated water that does
not meet the drinking water standard and material from the backwashing of
screens. While this is a discretionary activity, we are satisfied that the discharge
will achieve Objective 3.5.2 and Policies 3.5.3 and 3.2.3.
276. Provisions relevant to the establishment and operation of the intake structure
are included in Modules 3 (Water) and 4 (River and Lake Beds) of the WRP.
We consider that the proposed intake structure is consistent with the relevant
policies, and note that the screen slot size and intake velocity limits proposed
are consistent with or more stringent than those required under the WRP. We
accept that the proposed construction and operation of the intake structure will
not obstruct fish passage for trout and indigenous fish in a manner which will
adversely affect the completion of their lifecycle. Based on the technical
evidence presented, we are satisfied that the proposal will not result in
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significant adverse effects on aquatic ecosystems and therefore will be in
accordance with Policy 3.2.3.
277. We are satisfied that the temporary damming and diversion of water using a
coffer dam will be undertaken in a manner consistent with the provisions in
Chapter 3.6 of the WRP. We accept that the effects of the construction activities
will be temporary and at a low level and will have no cumulative effect on the
river with respect to other damming or discharge activities. Fish migration along
the northern bank of the river may be temporarily obstructed but the presence of
construction activities is more likely to result in temporary alternative migration
routes within the river channel. We accept that there will be no increase in the
adverse effects of flooding or land instability hazards, or adverse effects on
wetlands that are areas of significant indigenous vegetation or significant
habitats of indigenous fauna. We consider that the damming and construction
activities are consistent with Objective 3.6.2 and the relevant clauses in Policy
3.6.3.
278. Chapter 4.2 of the WRP sets out the objectives and policies relating to riverbed
structures, while Chapter 4.3 relates to riverbed disturbance. Based on the
evidence, we consider that the effects of the construction and use of the intake
structures, coffer dam and the construction platform, and the manner in which
those effects will be managed is consistent with the provisions in Chapter 4.2
and 4.3.
279. In terms of our requirement to have regard to the WRP, we consider that the
Application is in the most part consistent with the objectives and policies of
the WRP. The WRP clearly contemplates the activities proposed and the
proposed water take is within the allocable limits for the Waikato RIver. Our
most significant concern is that the objectives and policies which relate to the
relationship of taangata whenua as kaitiaki with water and their taonga are
not achieved.
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Other matters
280. Section 104(1)(c) requires us to have regard to any other matter we consider
relevant and reasonably necessary to determine the application.
281. We agree with Dr Mitchell’s identification of the most relevant provisions in the
Waikato-Tainui Environment Plan - Tai Tumu Tai Pari Tai Ao and have had
regard to those. Section 6 Te Koorero Tahi me Waikato-Tainui (Consultation)
outlines a preference for early and meaningful consultation and engagement
with Waikato-Tainui by applicants seeking RMA approvals for resource use.
Section 19 Te Wai Maaori (Freshwater) sets out Objective 19.4.1 and Policy
19.4.1.1 which seek that Waikato-Tainui engage and participate in the highest
level of decision-making on matters that affect waters in the Waikato-Tainui
rohe. While we heard from Mr Waiwai and Mr Fisher that there has been
ongoing consultation and that the Application was altered in response to issues
raised, we consider engagement with taangata whenua could have been more
fulsome and collaborative.
282. As we have mentioned in paragraph 262 of this decision, we consider it is
critical to protect the cultural significance and access of iwi to the rock platform
at the edge of the river. We consider that to actively protect the rock platform
would accord with Objective 14.3, Policy 14.3.1.1 and Section 16 Ngaa Taonga
tuku iho, ngaa Waahi Tapu, ngaa Waahi Tuupuna (Valuable Historical Items,
Highly Prized Sites, Sites of Significance) of Tai Tumu Tai Pari Tai Ao.
283. Objective 15.3.1 seeks to ensure that a full range of ecosystem types in the
rohe are robust and support representative native flora and fauna. We are
mindful that several of the conditions proffered by Watercare would improve
the ecology of the River and its margins through fencing waterways from
livestock along with appropriate planting, protection of a remnant stand of
indigenous vegetation on the Watercare site and up to $2 million annually for
the duration of the consent that is for the purpose of protecting and restoring the
Waikato River.
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284. Section 19 Te Wai Maaori (Freshwater) helpfully sets out the relationship
between Waikato-Tainui and water, as well as the key issues for water
allocation. It seems to us that many of the objectives and policies in section 19
Te Wai Maaori (Freshwater) relate to the setting of the frameworks for
managing freshwater rather than consenting, although we recognise that
the two are linked. The WRP includes water allocation provisions and the
Application sits comfortably in that framework. Policy 19.4.4.3 relates to
granting resource consents, monitoring, and reassessment and ensures that
any allocation of water has regard to best practice and the objective of restoring
and protecting the health and wellbeing of Waikato-Tainui water bodies. We
consider that the Application is consistent with that provision.
285. In terms of Section 20 Ngaa Repo (Wetlands), we note that the draft conditions
presented by Watercare include protecting and enhancing wetland and
indigenous vegetation within the Watercare site, as well as the $2 million
annually for the duration of the consent to facilitate unspecified ongoing
enhancement activities. Turning to Chapter 26 Waihanga Matua (infrastructure),
we note that Objective 26.3.1 and Policy 26.3.1.1 seek that infrastructure
development, upgrade, and maintenance within the Waikato-Tainui rohe occurs
in partnership with Waikato-Tainui. We do not consider this could be said for
this Application. Objectives 26.3.2 and Policy 26.3.2.1 seeks to ensure that
infrastructure development, upgrade, and maintenance appropriately manage
economic, social, cultural, spiritual, and environmental effects. We consider
there are positive economic and social benefits arising from the additional
source and quantity of water, and little in the way of adverse environmental
effects. Given the approach of Watercare not to prepare a cultural impact
assessment, we are left not fully knowing what the cultural effects are likely to
be. It seems to us that Watercare’s approach risks a disconnect between
taangata whenua and their awa, particularly with regard to their kaitiaki role.
286. While we recognise that section 104(2A) was inserted into the RMA after the
Application was first lodged and therefore is not, strictly, a statutory assessment
matter, we have noted the value of investment of Watercare in the existing
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water take consent and water treatment plant as an element of the context of
the Application.
287. A case was made by both Mr Ferguson on behalf of Te Whakakitenga and
Mr Muldowney on behalf of the Councils that the application essentially
prioritised the needs of Auckland over the needs of Waikato. As explored
through the Board’s questions, Waikato-Tainui live in Auckland who would
benefit from a secure and reliable source of water. In addition, Watercare
supplies water to Pokeno and Tuakau which are located in the Waikato River
catchment. Both Dr Fairgray and Dr Wheeler went to considerable lengths in
their evidence on economic effects to point out the economic connections and
relationship between Auckland and Waikato. We do not see anything in the
RPS or the WRP which limits water extracted from the Waikato River to being
used for municipal purposes only within the Waikato.
288. We accept that Objective 3(b), 3(c) and 3(d) of Te Ture Whaimana are explicit
in their framing of the “restoration and protection of the relationships…with the
Waikato River…” and relate directly to either “Waikato-Tainui”, “Waikato River
iwi” or “Waikato Region’s communities”. However we do not consider this
directs the usage of the water to a particular geographical area, but rather
focuses on the relationship of the awa with its people. We note that the vision of
Te Ture Whaimana is for a healthy river that sustains prosperous communities
generally.
289. One of the complicating factors in dealing with a limited resource such as a
water source under the RMA is that in many cases there is not a comprehensive
allocation structure beyond establishing an overall limit and a first-in-first-served
application procedure. It seems to us that neither the RPS nor the WRP map
out a comprehensive allocation strategy in that sense and instead concentrate
on an allocation structure. As demand for water increases and the limits of
resources are approached, this method of management ought to be reviewed to
take a more strategic approach.
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Section 105 of the RMA
290. Section 105 of the RMA requires that for a discharge permit the consent
authority must have regard to:
(a)

The nature of the discharge and the sensitivity of the receiving
environment to adverse effects; and

(b)

The applicant’s reasons for the proposed choice; and

(c)

Any possible alternative methods of discharge, including discharge into
any other receiving environment.

291. In respect of this Application, the discharges proposed are process elements
associated with the construction of a new intake and the take itself. The
discharges are therefore subsidiary to the principal activities and the scale
of them reflects that. The nature and extent of the effects of such discharges
are very low. Having heard the evidence of Mr Miller and the alternatives
addressed by Mr Perera, we do not consider there are any matters in section
105 that would preclude the grant of the discharge consents sought.

Section 107 of the RMA
292. Section 107 of the RMA requires that a consent authority not grant a discharge
permit allowing the discharge of a contaminant or water into water if, after
reasonable mixing, the contaminant or water discharged is likely to give rise
to all or any of a number of effects in the receiving waters.
293. We agree with Dr Mitchell that the definition of “reasonable mixing” can be
guided by Policy 3.2.3.8 (Reasonable Mixing) in the WRP and is determined on
a case-by-case basis. Policy 3.2.3.8 of the WRP sets out a number of matters
which influence the zone of reasonable mixing including river flow rates, the
depth, velocity and rate of mixing, and the speed of dilution. Mr Miller’s
evidence is particularly relevant to our consideration of section 105 of the RMA.
294. On that basis, we can determine that outside the zone of reasonable mixing
the proposal will not result in the production of any conspicuous oil or grease
films, scums or foams or floatable or suspended materials, any conspicuous
change in the colour or visual clarity or any emission of objectionable odour
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after a zone of reasonable mixing. It will not render fresh water unsuitable for
consumption by farm animals nor will it result in any significant adverse effects
on aquatic life. Therefore we consider that the discharge of a contaminant or
water into water as proposed in the Application does not infringe section 107
of the RMA.

Section 149R of the RMA
295. As well as the principal decision-making provisions of the RMA, this report and
our decision must also be made in terms of the particular requirements for the
report of a Board of Inquiry under s 149R(3) of the RMA, which requires that
this report:
(a)

must state the board’s decision; and

(b)

must give reasons for the decision; and

(c)

must include a statement of the principal issues that were in contention;
and

(d)

must include the main findings on the principal issues that were in
contention; and

(e)

may recommend that changes be made to a plan, regional policy
statement, national policy statement, or New Zealand coastal policy
statement or to a national planning standard (being changes in addition
to any changes that may result from the implementation of the
decision); and

(f)

may recommend that a national policy statement, a New Zealand
coastal policy statement, a national planning standard, or a national
environmental standard be issued or revoked.

296. The first four items in this list have been addressed in this report.
297. No party advanced any submission that changes be made to any statutory
planning document or that any national document be issued or revoked and
so no direct consideration has been given to any such changes. We have
commented in a number of places about matters that may be considered by
the Minister, the WRC or the Waikato River Authority in respect of their roles
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in relation to such documents but, to be clear, we do not make any
recommendation in terms of either section 149R(3)(e) or (f).
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Summary of findings
298. While the Board agree on the issues and effects of the Application, there
are differing views on whether the failure of Watercare to form meaningful
relationships and engage with taangata whenua can be addressed effectively
through conditions or whether it is so fundamental as to require a decision to
decline the Application. By a narrow margin the majority decision of the Board
(Judge Kirkpatrick and Mr Wilson) is that the Application ought to be granted as
the failures can be addressed through the imposition of a further condition of
consent to require Watercare to invite taangata whenua to join a committee or
board to manage the investigation of ways to reduce the volume of water taken
and Auckland’s reliance on the water of the Waikato River, to increase the
resilience of the river to the effects of human activities and, in that context, to
recognise the rights and interests of taangata whenua in fresh water.
299. It is at this point that the views of Mr Manukau diverge from the majority of the
Board. Mr Manukau acknowledges the kotahitanga and collegial approach by
the Board to try to address the Application’s shortcomings on engagement
and cultural matters through the proposed conditions. He further acknowledges
the conditions (as amended by the Board) are positive methods to achieve
meaningful engagement with taangata whenua and go beyond what was
proposed by the Applicant. Mr Manukau considers that, notwithstanding that the
conditions go some way to addressing his concerns, the conditions do not go
far enough to satisfy his concerns. His decision is that the application should be
declined.
300. The Board wish to express their shared view that this is a finely balanced
decision and there is only a small difference of opinion as to the most
appropriate outcome.
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Consideration of conditions
301. On the basis that the most appropriate means of promoting the sustainable
management of natural and physical resources in all the circumstances of this
case is by granting consent to Watercare to take additional water from the
Waikato River rather than refusing such consent, we now address the terms
and conditions on which such consent should be granted.
302. In our consideration of the effects of the application, we carefully considered
whether the conditions agreed by most of the planning witnesses in the JWS
were appropriate and sufficient to address our concerns. For the most part the
conditions are appropriate, although we consider a number of additions and
amendments will assist in addressing the concerns raised by submitters. We
have also deleted proposed common condition C relating to the alternative trust
as that does not serve any purpose in the absence of agreement about it.
303. We record that Mr Manukau put his view as to a preferred decision to one side
and was actively involved in the Board’s discussions on conditions.

Duration, commencement and review
304. The terms of the consent include such dimensions as the volume of water
that may be taken, the rate at which it may be taken and the duration of the
consent. No detailed argument was presented challenging the volume and the
rate, but a number of submitters and their experts sought a reduced duration
of consent should the Board grant the consent. While Watercare sought the
maximum duration under s 123(d) of the RMA of 35 years, the submitters
sought a reduction to 15 to 20 years.
305. Several issues arise in relation to the duration of a consent. From an applicant’s
point of view, a longer term provides greater security for its investment in works
to give effect to a consent and a longer period over which it may recoup the
costs of such investment. If an applicant needs to borrow funds to implement a
consent, then its lender may require the applicant to take all reasonable steps to
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obtain as much security and extended duration as possible. As well, the costs of
seeking a resource consent can be significant and a prudent operator would
normally seek to avoid such costs for as long as possible.
306. As already noted, Watercare is a council-controlled organisation, subject to the
general provisions for CCOs in Part 5 of the Local Government Act 2002 and
the specific legislation governing water supply and wastewater services for
Auckland in Part 5 of the Local Government (Auckland Council) Act 2009. In
particular, as Mr Fisher outlined to us, under s 57(1)(a) of the latter Act as an
Auckland Water organisation Watercare:
… must manage its operations efficiently with a view to keeping the overall
costs of water supply and waste-water services to its customers (collectively)
at the minimum levels consistent with the effective conduct of its undertakings
and the maintenance of the long-term integrity of its assets; …

307. As acknowledged by Watercare and Mr Fisher, that requirement does not
relieve Watercare from its other statutory obligations, such as compliance with
the terms and conditions of the many resource consents it holds in order to
operate its water supply and waste-water services. But in a similar way to
the general requirement on us under s 7(b) of the RMA to have particular regard
to the efficient use and development of natural and physical resources, the
efficiency of the terms and conditions of a resource consent is a relevant
consideration.
308. In assessing the efficiency of anything, it is always important to identify the
context of the assessment and the purpose or objectives of the thing. Beyond
merely calculating the balance of the costs of implementing a resource consent
and the benefits it will provide to its holder, the wider costs to others and to the
environment must also be assessed together with any wider benefits that may
accrue. If options or alternatives are to be taken into account, then that wider
assessment is very important in determining what factors ought to be optimised
before choices are made.
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309. In this case, the duration of the main consent to take water may not be as
important as it might at first appear. This is because the WRP provides, in
Policy 9(a) and Rule 3.3.4.18, for the taking of surface water for the purposes of
municipal supply which replaces an existing resource consent as a controlled
activity. Under sections 87A(2) and 104A of the RMA, an application for a
controlled activity must be granted, and may only be granted subject to
conditions for those matters over which control is reserved in national
environmental standards or other regulations or in the relevant plan. The rule
sets out a list of fourteen matters over which control is reserved and we do not
presume that addressing them would be easy. The point is, as Dr Fairgray
noted, that consent holders may have an expectation that consents will continue
to be granted to them whether or not to do so would be sustainable.
310. From the point of view of submitters, a lengthy duration of a resource consent is
a potential hurdle to the management of the effects of exercising the consent
and ultimately to any re-assessment of whether the consented activity should
continue into the future. Some amelioration can be provided for in the course
of the exercise of a consent through review conditions under ss 128 – 133A of
the RMA. It is important to draft any review condition so that its purpose is
directly responsive to the circumstances of the particular consent and of the
consented activity.
311. As presented to us, the draft conditions attaching to the consent for the take of
water includes two review conditions as follows:
20.

At any time during the years 2027, 2032, 2037, 2042, 2047 and 2052
Waikato Regional Council may, following service of notice on the
consent holder, commence a review of the conditions of this consent
pursuant to section 128(1) of the Resource Management Act 1991 for
the following purposes:
(1)

To review the effectiveness of the conditions of this consent in
avoiding or mitigating any adverse effects on water resources or
persons from the exercise of this consent and, if necessary, to
avoid, remedy or mitigate such effects by way of further or
amended conditions; or
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(2)

To review the adequacy of monitoring undertaken by the consent
holder and, if necessary, to address any inadequacy by way of
further or amended conditions; or

(3)

To review the consistency of conditions of this consent with future
changes to Te Ture Whaimana o Te Awa o Waikato / Vision and
Strategy as set out in Schedule 2 of the Waikato-Tainui Raupatu
Claims (Waikato River) Settlement Act 2010, as provided for in
section 14(2) of that Act and, if necessary, to address any
inconsistency of the conditions of this consent with the changes
to Te Ture Whaimana o Te Awa o Waikato / Vision and Strategy
by way of further or amended conditions; or

(4)

To review the appropriateness of any take rate and/or take
volume specified within this consent if Waikato Regional Council
consideration of any relevant information set out in the most up
to date version of the water management plan necessitates
addressing any inappropriateness of any take rate and/or take
volume by way of reducing any take rate and/or take volume.

21.

At any time within 12 months of a change to the Waikato Regional Plan
that amends the allocable flow and/or minimum flow provisions for the
Waikato River becoming operative, Waikato Regional Council may,
following service of notice on the consent holder, commence a review
of the conditions of this consent pursuant to section 128(1) of the
Resource Management Act 1991 for the purpose of reviewing the
conditions of this consent relating to:
(1)

take rate and/or take volume, and/or

(2)

minimum flow requirements.

312. Those proposed conditions, while including reference to some particular events
that may arise, do not include reference to several potential events that, in our
view, ought to be expressly provided for as circumstances making a review of
the conditions necessary or desirable.
313. In this case, we consider that further particular purposes for the review of the
consents should include:
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a)

Promoting integrated management of the resource by reviewing the
appropriateness of the terms and conditions of consent taking into
account any changes to the hydrology of the river associated with any
changes to the resource consents for the Tongariro power scheme,
including any changes as a result of anything under Part 3 of the Ngaati
Rangi Claims Settlement Act 2019 in relation to Te Waiū-o-Te-Ika – the
Whangaehu River, within 6 months of any such change occurring;

b)

Promoting integrated management of the resource by reviewing the
appropriateness of the terms and conditions of consent taking into
account any changes to the hydrology of the river associated with
any other application to take surface water for municipal supply within
3 months of any such application being made; and

c)

Reviewing the appropriateness of the terms and conditions of consent in
order to reduce reliance on the resource for municipal supply in the
Auckland Region through an ongoing programme of investigation of
alternative water supply options by Watercare at five-yearly intervals.

314. Returning to the duration of the operational consents, we are persuaded by
the evidence and arguments of the submitters that these should not be the
maximum of 35 years but should be set at 20 years. While we wish to
encourage Watercare to advance its investigation of reduced reliance and
alternatives, we are also mindful not to undermine the ability of Watercare to
fund the works needed to exercise the consent by setting too short a duration.
We heard from Mr Fisher in his corporate evidence on behalf of Watercare that
substantial financial investment is needed by Watercare to establish the water
take and all the additional infrastructure to support water treatment and
distribution. We accept that in principle, but we consider that 35 years is too
long. Although we did not receive any detailed evidence on the effects from
either the submitters or Watercare of reducing the duration, we consider that the
duration of 15-20 years suggested by Mr Ferguson is more appropriate. In our
decision to use that duration, we are mindful that 20 years is roughly
a generation and, broadly, an operational lifespan for an industrial plant. We
also took into consideration the fact that 20 years is nearer to the consent
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duration that Te Whakakitenga felt they could live with if the Application was not
declined.
315. We are aware that the limited duration of consents can effectively be further
reduced by the time needed to construct necessary works and otherwise get
ready to implement the operation. That is likely to be the case here. We are
aware that there may be a delay between construction and initiating the water
take. We have considered whether it would be appropriate to stipulate under
section 116 of the RMA that the duration of the water take and associated
operational consents not commence until the construction works to implement
the water take are in place and the construction consents have been given
effect. We do not consider it would be appropriate to ignore that. For that
reason, we consider that the operational consents (to take water, to occupy and
disturb the bed of the river and to discharge process, treated and backwash
water) should not commence under section 116 of the RMA until the
construction consents have been given effect, the construction works have
been completed and notice to that effect has been given to the WRC.
316. We note that this provision for later commencement could also be useful by
enabling deferral of development of a new intake and associated conveyance
and treatment infrastructure and affording some further opportunity to
investigate other options and their relative sustainability.
317. The limitation of the duration of the operational consents results in consequential
amendments to the frequency of times when the review conditions may be
exercised, and those conditions have been amended accordingly.

Gradual increase or decrease of volume
318. We considered whether a staged approach could be adopted that gradually
increases to the maximum of 150 ML/d over time. We are however aware that
there is no way that significant civil works, particularly in-river works, tunnels,
headworks, pipelines and major structures could be staged as all would have to
be designed and built to accommodate the full take. While some elements such
as pumps and treatment units are sized according to the volume to be
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conveyed and treated, there is no practical way to enlarge the main pipes or
add to key structures on an ongoing basis. We are also aware that the amount
of water needed by Auckland at any given time is a complex calculation of the
number of people and businesses connected to the reticulated water network
and the amount of rainfall in the Waitakere and Hunua ranges in any given year,
as we have seen. We are satisfied that Watercare can only use the water for
municipal supply as that is the basis on which the Application has been
advanced and the stated purpose of the consent, so there would be no lawful
authority to take more than needed to meet municipal demand. In terms of
addressing the effects of the activity, we accordingly do not see the value in any
staged approach.
319. The Councils and Te Whakakitenga sought a sinking lid approach whereby the
maximum volume of water allowed to be taken is steadily reduced over time.
While we appreciate that the Councils sought this approach to enable a water
take from the river for their own needs to be progressed and Te Whakakitenga
sought this approach to ensure a reducing dependence on the water take by
Watercare, we consider that a sinking lid approach would be somewhat
arbitrary. We consider a more effective approach is to impose conditions that
require the investigation of alternatives and enabling taangata whenua to sit at
the management table to consider and discuss those options would provide
greater incentive to meet, and a better chance of achieving, the objective which
a stepped uptake or a sinking lid might be intended to achieve.

Governance in accordance with Te Ture Whaimana
320. The draft conditions of consent for the main water take presented to us by
Watercare also include a condition requiring it to report certain information in
the following terms:
19.

The consent holder must report the following information to the
Waikato Regional Council and share the information with advised
representatives of Te Whakakitenga o Waikato Incorporated, Te
Taniwha o Waikato, Te Tokanganui-a-noho Regional Management
Committee and Hauauru Ki Uta Regional Management Committee,
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Ngā Waihua o Paerangi, Te Kotahitanga o Ngāti Tuwharetoa, Raukawa
Settlement Trust, Te Arawa River Iwi Trust, Ngāti Tahu-Ngāti Whāoa,
and the Waikato River Authority by 30 June in 2026, 2031, 2036, 2041,
2046 and 2051:
(1)

The forecast level of demand for the consent holder for the period
to the expiry of the consent; and

(2)

Progress with investigation and implementation of water source
options for Auckland municipal water supply, including (but not
limited to) groundwater, wastewater reuse and desalination
options; and

(3)

The level of non-revenue water within the Watercare water supply
network, including real water losses, apparent water losses and
unbilled authorised consumption, and the steps being taken to
reduce real water losses; and

(4)

The level of per capita residential consumption and how this
relates to targets set in the Water Management Plan required
under Condition 17.

The information reported under this condition must be made publicly available
on Watercare’s website.

321. In our view, while this requirement to supply certain information to taangata
whenua and river iwi is appropriate, it does not go far enough to give effect to or
otherwise show sufficient regard for the Vision and Strategy for the
river, Te Ture Whaimana. In particular it does not restore and protect the
relationships of Waikato-Tainui and of Waikato River iwi with the Waikato River,
as required to be pursued according to objectives (3)(b) and (3)(c).
322. We acknowledge that consultation is not a required part of an application,
however we consider that genuine engagement with taangata whenua is
fundamental in an application such as this where an important consideration
is the relationship of Maaori with an ancestral taonga. As we have discussed
above, the whole Board consider that more should have been done by
Watercare to involve taangata whenua, but there was a difference of opinion as
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to whether this issue could be addressed through conditions or whether it
should result in the application being declined.
323. From all that we have read and seen and heard during this process, a
fundamental issue is that the consenting framework envisaged by Watercare
does not give Waikato-Tainui a place in caring for the river through the
operation of consents such as these. The majority of the Board wish to use the
power of imposing appropriate conditions of consent to move Watercare from
being an applicant to being a partner with taangata whenua, and to enable
taangata whenua to be able to move from being submitters on an application
to having a direct role in investigating and guiding decisions on the future of
the river. In our view, this requires the establishment of an executive committee
or board within Watercare on which representatives of both Watercare and
taangata whenua sit which has as its agenda all matters relating to reduction
of reliance on the river for the supply of water to Auckland and ultimately a
reduction in the volume of water being taken from the river to advance the
health and wellbeing of both the river and Waikato-Tainui.
324. This would appear to us to accord with the evidence we heard of the nature
of discussions between Watercare and taangata whenua in relation to the
Kawenata. It would also accord with the principles described in the Kiingitanga
Accord.
325. There is no requirement on taangata whenua to be part of this: the condition
would be to require Watercare to establish such a committee or board in any
event, to extend an invitation to taangata whenua to participate and to make
participation available on an ongoing basis. This is intended to afford a greater
opportunity to taangata whenua to play a role than to await receipt of reports, by
offering the ability to be involved in the investigations and discussions that lead
to the reports, to exchange views at the outset and to shape the way in which
investigations occur. It would also be a direct way in which the complexities of
the possible options could be examined and discussed by Watercare and
taangata whenua together. If this is able to occur, then the role of taangata
whenua in guiding the way towards the outcomes envisaged in Te Ture
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Whaimana may be substantially increased in accordance with its vision and
objectives.
326. This is not to make taangata whenua the consent holder or to put it in a position
of managing the operation of the consents or of any other aspect of Watercare’s
day to day operations. It is not to put taangata whenua into a governance role in
relation to Watercare as a council-controlled organisation. But it is intended to
enable taangata whenua to play an active role in the governance of the river
including by direct participation in the processes needed to protect the river by
reducing Watercare’s and Auckland’s reliance on it.
327. We consider that the requirement to take into account the principles of the
Treaty of Waitangi (Te Tiriti o Waitangi) under section 8 of the RMA requires
consideration of, in broad terms, a partnership approach. The consequence of
Te Ture Whaimana being the highest policy document in the planning
framework is that a partnership is a meaningful way to achieve its objectives
and advance its strategies. We consider that an executive committee or board
will be more effective at enabling the active participation of taangata whenua,
while promoting the relationship of iwi and hapuu with their awa.
328. Te Whakaikitenga sought to ensure that Watercare takes active steps that
will demonstrably lower Watercare’s longer term reliance on the take of water
from the Waikato River catchment through investigation of other options. We
consider that the executive committee or board can be an effective mechanism
to achieve this. It is clear to us that there is a need for ongoing investigation and
pursuit of alternatives in light of increasing scarcity of water for large scale uses.
329. We see this as quite distinct from the role of the WRC as the consent authority,
the administrator of the WRP and the body responsible for compliance
monitoring and enforcement of resource consents. We want to be clear that
the committee or board is intended to be a participating entity in the overall
guidance of the exercise of the operational consents, not simply a reporting
entity to the consent authority. We also see this as quite distinct from the role of
the WRA in this context as the direction-setting entity through the Vision and
Strategy and the legislative entity responsible for keeping Te Ture Whaimana
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current over time. For those reasons we do not consider that either of those
entities should sit on this committee or board: both should leave Watercare and
taangata whenua to undertake and conduct this part of the process of
implementing the operational consents in ways that will restore the relationships
of the river with its people and of its people with it.
330. This is also in addition to, and not in substitution for or incorporated within, the
proposed Waikato-Tainui Liaison Group, the Kaitiakitanga Advisors and the
Cultural Indicators Monitoring Plan. Those proposals by Watercare have
different purposes than the operational method that we think is needed to
address the concerns raised by taangata whenua in relation to Te Ture
Whaimana. We do not think that this operational method conflicts with the
other proposals.
331. On that basis we will impose a further common condition in the following terms:
V.

The consent holder must establish and maintain a committee or board
within its organisation to promote the vision and strategy for the Waikato
River set out in Schedule 2 to the Waikato-Tainui Raupatu Claims
(Waikato River) Settlement Act 2010 and must invite advised
representatives of Te Whakakitenga o Waikato Incorporated and Te
Taniwha o Waikato to be members of that committee or board in order
to become material participants and directly involved in all aspects of
the management, governance and use of the river, including its water.
In particular, the purpose and functions of that committee or board shall
include all matters in which Watercare is engaged relating to:
(a)

reduction in reliance on the Waikato River for the supply of water
to Auckland;

(b)

reduction in the volume (both relative and absolute) of water taken
from the Waikato River;

(c)

increased resilience of the Waikato River to human activities and
their effects; and

(d)

in that context, recognition of the rights and interests of taangata
whenua in fresh water.
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Conclusion
332. Having undertaken an assessment of the proposal as required by the RMA,
the majority decision of the Board is to grant consent subject to the conditions
attached in Appendix 2.

Judge David Kirkpatrick
Board Chairperson

Anthony Wilson
Board Member and Deputy Chair

Nicholas Manukau
Board Member
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Appendix 1 – List of witnesses who appeared at the
hearing
Witness Name

Topic

Representing

Mr Robert Fisher

Overview of Watercare and
the Project
Strategic Water & Drought
Planning
Tangata whenua Consultation

The Applicant

General Stakeholder
Consultation
Waikato WTP Operations &
Compliance
Demand Forecast & Supply
Demand Balance
Alternative Options Analysis

The Applicant

The Applicant

Mr Andre Bresler

Alternative Options Peer
Review
Water Intake Options

Mr Tom Basset

Hydrology

The Applicant

Mr Dean Miller

Ecology

The Applicant

Dr Robert Keller

Bathymetry

The Applicant

Ms Selene Conn

Sedimentation

The Applicant

Mr Tony Reynolds

Groundwater

The Applicant

Dr Shane Martin

The Applicant

Dr Brent Wheeler

Economic Analysis: Auckland
Council perspective
Economic Analysis

Dr Phil Mitchell

Statutory Planning

The Applicant

Mr Andrew Parsons

Hamilton City’s water supply
and infrastructure.

Mr Martin Mould

Waipa District’s Water supply
and infrastructure

Hamilton City Council
and Waipa District
Council
Hamilton City Council
and Waipa District
Council

Mr Mark Bourne
Mr Richard Waiwai
Mr Tanvir Bhamji
Mr Priyan Perera
Ms Charlotte Reed
Mr Jonothon Reed
Mr Ben Piper

The Applicant
The Applicant

The Applicant
The Applicant
The Applicant

The Applicant

The Applicant
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Mr Thomas Haarhoff

Water demand and
infrastructure planning

Dr Doug Fairgray

Economics

Mr Ian Mayhew

Planning

Mr Cameron King
Ms Amy King
Ms Donna Flavell
Mr Billy Brough

Planning

Mr Stanley Rahui Papa
Ms Jaquiline Colliar
Mr Gavin Donald

Planning

Hamilton City Council
and Waipa District
Council
Hamilton City Council
and Waipa District
Council
Hamilton City Council
and Waipa District
Council
Waikato Regional
Council
Waikato Regional
Council
Te Whakakitenga o
Waikato Incorporated
Te Whakakitenga o
Waikato Incorporated
Te Whakakitenga o
Waikato Incorporated
Te Whakakitenga o
Waikato Incorporated
Te Taniwha o Waikato

Ms Tipa Te Atawhai
Mahuta

Waikato River
Authority

Mr Robert Penter

Waikato River
Authority
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Appendix 2 – Consent conditions
The following pages show the track change amendments to the terms and conditions
proffered by the applicant for each resource consent.148
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Minor corrections were made to the consent certificates issued on 21 January 2022 by the Board’s
decision addendum dated 17 June 2022. The updated consent certificates are on the EPA’s
website: www.epa.govt.nz/Watercareapplication.
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RESOURCE CONSENT
CERTIFICATE
Resource Consent:

AUTH131259.01.01

File Number:

60 98 00A
Pursuant to the Resource Management Act 1991, the
Board of Inquiry for the Watercare Waikato River Water
Take Proposal appointed under section 149J of the
Resource Management Act 1991 Waikato Regional
Council hereby grants consent to:
Watercare Services Limited
Private Bag 92521
Victoria Street West
Auckland 1142
(hereinafter referred to as the Consent Holder)

Consent Type:

Water Permit

Consent Subtype:

Surface water take.

Activity authorised:

Take water from the Waikato River.

Map reference:

At or about:
NZTM 1776955E 5871971N
NZTM 1776974E 5871985N
NZTM 1776996E 5871996N

Consent duration:

This consent will expire 35 20 years from the date of
commencement.

Date of commencement:

This consent commences when the associated consents
AUTH131259.06.01, AUTH131259.07.01 and
AUTH131259.09.01 are given effect to.
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Subject to the conditions overleaf:
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1.

The activity authorised by this consent must be undertaken in general accordance
with the application for this consent as set out in the Watercare Services Limited
“Proposed Waikato River Take Resource Consent Applications and Assessment of
Environmental Effects” dated 11 December 2020, except where otherwise required in
the consent conditions below. Where there is any inconsistency between the
application documentation and the consent conditions, the consent conditions prevail.

2.

The exercise of this consent is subject to the conditions listed in Schedule 1:
Common Conditions.

3.

The activity authorised by this consent must take place at or about map references
NZTM 1776955E 5871971N, 1776974E 5871985N and 1776996E 5871996N and
within the intake areas shown in Figure 12537604-SK022.

4.

This consent must not be exercised unless the consent holder has surrendered in
whole, pursuant to section 138 of the Resource Management Act 1991, consents
141825 and 142090.

5.

Water taken pursuant to this consent must only be used for municipal supply
purposes.

6.

Water may be taken concurrently with water taken under consent 960089 and must
only be taken via lawfully established intake structures located within the area shown
in Figure 12537604-SK022.

7.

The instantaneous take rate must not exceed 3.2 cubic metres per second.

8.

The daily net take volume, being the gross volume of water taken from the river less
the volume of water lawfully discharged to the river on any given day, as determined
in accordance with condition 15:
(1),

mMust not exceed 150,000 cubic metres; and

(2)

.8A.
The daily net take volume under this consent shall Must be limited to
the extent necessary to ensure that the consent holder’s total daily net take
volume from the Waikato River, as authorised by any consents held or utilised
by the consent holder, does not exceed 300,000 cubic metres.
For the avoidance of doubt, this condition 8(2) does not include water takes
associated with the Mangatangi or Mangatawhiri water supply dams.

The consent holder agrees, for the duration of this consent, not to take water from the
Waikato River under section 330 of the Resource Management Act 1991.
9.

When the Waikato River seven day rolling average flow at Rangiriri (Waikato
Regional Council site number 1131.117, map reference NZTM 1788389E 5855059N)
is less than 163.53 cubic metres per second for 10 or more consecutive days, the
average daily net take volume across any consecutive two day period must not
exceed 127,500 cubic metres.

10.

Any intake structure used for taking water must be screened with either:
(1)

Wedgewire screens with a slot width not exceeding 1.5 millimetres; or

(2)

Mesh screens with a mesh aperture size not exceeding 1.5 millimetres in
diameter.

11.

The velocity of water through any intake screen must not exceed 0.15 metres per
second.

12.

A system must measure on a continuous basis:
(1)

the volume taken from the Waikato River pursuant to this consent; and
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(2)

the volume supplied into the consent holder’s bulk water network

both measured to an accuracy of +/- 5%.
If, at any time, results cannot be obtained using continuous monitoring equipment, all
reasonable efforts must be made by the consent holder to estimate the relevant
volumes required under this condition.
Prior to taking water, evidence of this system’s calibration to an accuracy of +/- 5%
must be provided to Waikato Regional Council.
13.

The consent holder must calibrate the systems required by condition 12:
(1)

At a frequency of no less than five yearly from the date of the first calibration
required by condition 12; and

(2)

At the written request of Waikato Regional Council; and

(3)

To the satisfaction of Waikato Regional Council.

Evidence documenting each respective additional calibration must be forwarded to
Waikato Regional Council within one month of the calibration being completed.
14.

The consent holder must telemeter – via a telemetry system developed after liaison
with Waikato Regional Council to ensure that the telemetry system is compatible with
Waikato Regional Council telemetry system standards and data protocols –
(1)

(2)

15 minute values of:
a.

the total combined take volume from the Waikato River pursuant to this
consent and consent 960089; and

b.

the volume of water supplied into the consent holder’s bulk water network
from the current or any future configuration of the water treatment plant
(WTP) complex; and

daily values of daily net take volume pursuant to this consent as per the
requirements of conditions 15 and 16.

These data – in units of cubic metres – must be reported once daily to Waikato
Regional Council via the telemetry system. For the two parameters in condition 14(1)
there must be 96 values per parameter per daily report. For the one parameter in
condition 14(2) there must be one value per daily report. When no water is being
taken the data must specify take volume as zero.
15.

16.

The daily net take is the volume of water supplied on any given day into the consent
holder’s bulk water network from the current or any future configuration of the WTP
complex, such that where the volume supplied is:
(1)

equal to or less than 150,000 cubic metres that volume must be attributed to
consent 960089; and

(2)

greater than 150,000 cubic metres, 150,000 cubic metres must be attributed to
consent 960089 and the balance must be attributed to this consent.

Subsequent to either of the following with respect to consent 960089:
(1)

cancellation pursuant to section 126 of the Resource Management Act 1991; or

(2)

surrender in whole pursuant to section 138 of the Resource Management Act
1991; or

(3)

expiry;
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the volume supplied on any given day into the consent holder’s bulk water network
from the current or any future configuration of the WRTP complex must be attributed
to this consent.
17.

The Auckland Water Management Plan May 2020 (“water management plan”)
recorded as document number 16785518 in the Waikato Regional Council document
management system must be reviewed and updated by the consent holder – having
particular regard to the water management plan requirements in the Waikato
Regional Plan – and submitted to Waikato Regional Council by no later than 1 March
2026. Thereafter, the water management plan must be reviewed and updated by the
consent holder – having particular regard to the water management plan
requirements in the Waikato Regional Plan – and submitted to Waikato Regional
Council at five yearly intervals.

18.

In the event of conflict between any version of the water management plan and the
conditions of this consent, the conditions prevail.

19.

The consent holder must report the following information to the Waikato Regional
Council and share the information with advised representatives of Te Whakakitenga o
Waikato Incorporated, Te Taniwha o Waikato, Te Tokanganui-a-noho Regional
Management Committee and Hauauru Ki Uta Regional Management Committee, Ngā
Waihua o Paerangi, Te Kotahitanga o Ngāti Tuwharetoa, Raukawa Settlement Trust,
Te Arawa River Iwi Trust, Ngāti Tahu-Ngāti Whāoa, and the Waikato River Authority
by 30 June in 2026, 2031, 2036, and 2041, 2046 and 2051:
(1)

The forecast level of demand for the consent holder for the period to the expiry
of the consent; and

(2)

Progress with investigation and implementation of water source options for
Auckland municipal water supply, including (but not limited to) groundwater,
wastewater reuse and desalination options; and

(3)

The level of non-revenue water within the Watercare water supply network,
including real water losses, apparent water losses and unbilled authorised
consumption, and the steps being taken to reduce real water losses; and

(4)

The level of per capita residential consumption and how this relates to targets
set in the Water Management Plan required under Condition 17.

The information reported under this condition must be made publicly available on
Watercare’s website.
20.

At any time during the years 2027, 2032, 2037, and 2042, 2047 and 2052 Waikato
Regional Council may, following service of notice on the consent holder, commence a
review of the conditions of this consent pursuant to section 128(1) of the Resource
Management Act 1991 for the following purposes:
(1)

To review the effectiveness of the conditions of this consent in avoiding or
mitigating any adverse effects on water resources or persons from the exercise
of this consent and, if necessary, to avoid, remedy or mitigate such effects by
way of further or amended conditions; or

(2)

To review the adequacy of monitoring undertaken by the consent holder and, if
necessary, to address any inadequacy by way of further or amended
conditions; or

(3)

To review the consistency of conditions of this consent with future changes to
Te Ture Whaimana o Te Awa o Waikato / Vision and Strategy as set out in
Schedule 2 of the Waikato-Tainui Raupatu Claims (Waikato River) Settlement
Act 2010, as provided for in section 14(2) of that Act and, if necessary, to
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address any inconsistency of the conditions of this consent with the changes to
Te Ture Whaimana o Te Awa o Waikato / Vision and Strategy by way of further
or amended conditions; or
(4)

21.

22.

To review the appropriateness of any take rate and/or take volume specified
within this consent if Waikato Regional Council consideration of any relevant
information set out in the most up to date version of the water management
plan necessitates addressing any inappropriateness of any take rate and/or
take volume by way of reducing any take rate and/or take volume.

At any time within 12 months of a change to the Waikato Regional Plan that amends
the allocable flow and/or minimum flow provisions for the Waikato River becoming
operative, Waikato Regional Council may, following service of notice on the consent
holder, commence a review of the conditions of this consent pursuant to section
128(1) of the Resource Management Act 1991 for the purpose of reviewing the
conditions of this consent relating to:
(1)

take rate and/or take volume, and/or

(2)

minimum flow requirements.

Waikato Regional Council may, following service of notice on the consent holder,
commence a review of the conditions of this consent pursuant to section 128(1) of the
Resource Management Act 1991 for the following purposes and at the following
times:
(1)

Promoting integrated management of the resource by reviewing the
appropriateness of the terms and conditions of consent taking into account any
changes to the hydrology of the river associated with any changes to the
resource consents for the Tongariro power scheme, including any changes as a
result of anything under Part 3 of the Ngaati Rangi Claims Settlement Act 2019
in relation to Te Waiū-o-Te-Ika – the Whangaehu River, within 6 months of any
such change occurring;

(2)

Promoting integrated management of the resource by reviewing the
appropriateness of the terms and conditions of consent taking into account any
changes to the hydrology of the river associated with any other application to
take surface water for municipal supply within 3 months of any such application
being made; and

(3)

Reviewing the appropriateness of the terms and conditions of consent in order
to reduce reliance on the resource for municipal supply in the Auckland Region
through an ongoing programme of investigation of alternative water supply
options by Watercare at any time during the years 2027, 2032, 2037 and 2042.

23 22 In accordance with section 125 of the Resource Management Act 1991, this consent
shall lapse five (5) years after commencement unless it has been given effect to (i.e.,
water has been taken under this consent) before the end of that period or an
application is made and granted prior to the expiry of that period for an extension of
the lapse period.
24 23 The consent holder must pay to Waikato Regional Council any administrative charge
fixed in accordance with section 36 of the Resource Management Act 1991, or any
charges prescribed in accordance with regulations made under section 360 of the
Resource Management Act 1991.
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RESOURCE CONSENT
CERTIFICATE
Resource Consent:

AUTH131259.02.01

File Number:

60 98 00A
Pursuant to the Resource Management Act 1991, the
Board of Inquiry for the Watercare Waikato River Water
Take Proposal appointed under section 149J of the
Resource Management Act 1991 Waikato Regional
Council hereby grants consent to:
Watercare Services Limited
Private Bag 92521
Victoria Street West
Auckland 1142
(hereinafter referred to as the Consent Holder)

Consent Type:

Land Use Consent

Consent Subtype:

Occupation and disturbance of the bed of the river

Activity authorised:

To operate and maintain water intake and discharge structures
and pipelines partly in and on the bed of the Waikato River and,
partly in or over the Waikato River.

Map reference:

At or about NZTM 1776955E 5871971N

Consent duration:

This consent will expire 35 20 years from the date of
commencement.

Date of commencement:

This consent commences when the associated consents
AUTH131259.06.01, AUTH131259.07.01 and
AUTH131259.09.01 are given effect to.

Subject to the conditions overleaf:
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1.

The activities authorised by this consent must be undertaken in general accordance
with the application for this consent as set out in the Watercare Services Limited
“Proposed Waikato River Take Resource Consent Applications and Assessment of
Environmental Effects” dated 11 December 2020, except where otherwise required in
the consent conditions below. Where there is any inconsistency between the
application documentation and the consent conditions, the consent conditions prevail.

2.

The exercise of this consent is subject to the conditions listed in Schedule 1:
Common Conditions.

3.

The activities authorised by this consent must take place at or about map reference
NZTM 1776955E 5871971N and within the intake areas shown in Figure 12537604SK022.

4.

The velocity of water through any intake screen must not exceed 0.15 metres per
second.

5.

The water intake structure must be screened with either wedgewire screens with a
slot width not exceeding 1.5 millimetres or mesh screens with a mesh aperture size
not exceeding 1.5 millimetres in diameter.

6.

The water intake and discharge structures and pipelines (referred to as the “structure”
in this consent) must be located adjacent to the existing intake structures.

7.

The consent holder must ensure that a 20m buffer zone (as shown on Figure
12537604-SK022) is maintained between the structure located in the Waikato River
and the sacred rocks located at the confluence of the unnamed Wairiri stream with
the Waikato River.

8.

The consent holder must ensure the structure is kept free of debris and other
obstructions. Debris collected during cleaning operations must be disposed of at a
site, and in a manner, acceptable to the Waikato Regional Council.

9.

The consent holder must maintain the structure so that no part causes a navigational
hazard. If part of the structure is dislodged (e.g., breaks loose due to wind or water
processes) it must be immediately retrieved by the consent holder. Should the
material lost be a hazard to navigation, Maritime New Zealand or such other
appropriate body must be immediately informed.

10.

The operational intake screens and discharge structure shall be below river level
under all river flow conditions equal to or greater than a 1:100 year low flow event.

11.

The consent holder is responsible for the structural integrity and maintenance of the
structure, and for the provision and maintenance of any erosion control works that
may become necessary as a result of the exercise of this consent.

12.

The consent holder must monitor the environmental effects of its operations of the
structure on ecology and river hydrology on an ongoing basis.
For that purpose, the consent holder must, within six (6) months of the exercise of
this consent, submit to the Waikato Regional Council for approval (in a certifying
capacity) a Monitoring Plan for the purpose of monitoring to be undertaken to identify
and document any potential effects of the structure. The Monitoring Plan must include
(but is not limited to):
(1)

Identification of monitoring for:
(a)

Assessing the effectiveness of the intake screens with respect to the
impingement of fish; and
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(b)

Assessing the effectiveness of the intake screens with respect to the
entrainment of fish.

(2)

The frequency of and timing for undertaking the monitoring identified in (1)
above;

(3)

Provisions for review of the monitoring required; and

(4)

Provision for reporting of the monitoring results.

13.

The consent holder must carry out the monitoring in accordance with the Monitoring
Plan developed pursuant to Condition 12 of this consent and the outcome of
monitoring must be reported to the Waikato Regional Council and share with advised
representatives of Te Whakakitenga o Waikato Incorporated, Te Taniwha o Waikato,
Te Tokanganui-a-noho Regional Management Committee and Hauauru Ki Uta
Regional Management Committee, Ngā Waihua o Paerangi, Te Kotahitanga o Ngāti
Tuwharetoa, Raukawa Settlement Trust, Te Arawa River Iwi Trust, Ngāti Tahu-Ngāti
Whāoa, and the Waikato River Authority in accordance with the provisions in the
Monitoring Plan. The report provided under this condition must be made publicly
available on Watercare’s website.

14.

The activity authorised by this consent must not result in the production of any visible
oil or grease film on the receiving waters in the vicinity of the intake screens.

15.

At any time during the years 2026, 2031, 2036, and 2041, 2046 and 2051 Waikato
Regional Council may, following service of notice on the consent holder, commence a
review of the conditions of this consent pursuant to section 128(1) of the Resource
Management Act 1991 for the following purposes:
(1)

To review the effectiveness of the conditions of this consent in avoiding or
mitigating any adverse effects on water resources or persons from the exercise
of this consent and, if necessary, to avoid, remedy or mitigate such effects by
way of further or amended conditions; or

(2)

To review the adequacy of monitoring undertaken by the consent holder and, if
necessary, to address any inadequacy by way of further or amended
conditions; or

(3)

To review the consistency of conditions of this consent with future changes to
Te Ture Whaimana o Te Awa o Waikato / Vision and Strategy as set out in
Schedule 2 of the Waikato-Tainui Raupatu Claims (Waikato River) Settlement
Act 2010, as provided for in section 14(2) of that Act and, if necessary, to
address any inconsistency of the conditions of this consent with the changes to
Te Ture Whaimana o Te Awa o Waikato / Vision and Strategy by way of further
or amended conditions.

16.

In accordance with section 125 of the Resource Management Act 1991, this consent
shall lapse ten (10) years after commencement unless it has been given effect to
before the end of that period or an application is made and granted prior to the expiry
of that period for an extension of the lapse period.

17.

The consent holder must pay to Waikato Regional Council any administrative charge
fixed in accordance with section 36 of the Resource Management Act 1991, or any
charges prescribed in accordance with regulations made under section 360 of the
Resource Management Act 1991.
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RESOURCE CONSENT
CERTIFICATE
Resource Consent:

AUTH131259.03.01

File Number:

60 98 00A
Pursuant to the Resource Management Act 1991, the
Board of Inquiry for the Watercare Waikato River Water
Take Proposal appointed under section 149J of the
Resource Management Act 1991Waikato Regional
Council hereby grants consent to:
Watercare Services Limited
Private Bag 92521
Victoria Street West
Auckland 1142
(hereinafter referred to as the Consent Holder)

Consent Type:

Discharge Permit

Consent Subtype:

Water – other.

Activity authorised:

To discharge:
a)
Process water arising from various water treatment
operations into the Waikato River in the vicinity of the
intake structure;
b)
Treated water that does not meet New Zealand Drinking
Water Standards into the Waikato River in the vicinity of
the intake structure; and
c)
Water, air, and river material from the backwashing of
intake screens into the Waikato River.

Map reference:

At or about map references:
NZTM 1776955E 5871971N
NZTM 1776974E 5871985N

Consent duration:

This consent will expire 35 20 years from the date of
commencement.

Date of commencement:

This consent commences when the associated consents
AUTH131259.06.01, AUTH131259.07.01 and
AUTH131259.09.01 are given effect to.
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Subject to the conditions overleaf:
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1.

The activities authorised by this consent must be undertaken in general accordance
with the application for this consent as set out in the Watercare Services Limited
“Proposed Waikato River Take Resource Consent Applications and Assessment of
Environmental Effects” dated 11 December 2020, except where otherwise required in
the consent conditions below. Where there is any inconsistency between the
application documentation and the consent conditions, the consent conditions prevail.

2.

The exercise of this consent is subject to the conditions listed in Schedule 1:
Common Conditions.

3.

The activities authorised by this consent must take place at or about map references
NZTM 1776955E 5871971N and NZTM 1776974E 5871985N and within the area of
the structures shown in Figure 12537604-SK022.

4.

Process water discharges from routine water treatment plant operation must not
exceed a volume of 20,000 cubic metres per day and the instantaneous discharge
rate must not exceed 3200 litres per second. Compliance with this condition shall be
determined, by difference, from the information collected pursuant to condition 14 of
consent AUTH131259.01.01.

5.

The Consent Holder must advise the Waikato Regional Council within one working
day of any situation where the process water discharge exceeds a volume of 20,000
cubic metres per day or an instantaneous discharge rate of 3200 litres per second.

6.

After the first exercise of this consent, the Consent Holder must promptly surrender,
pursuant to section 138 of the Resource Management Act 1991, Resource Consent
142778.

7.

The consent holder must develop and implement a Standard Operating Procedure
(SOP) for the neutralisation of Free Available Chlorine (FAC) in the discharge
authorised by this resource consent. The SOP must be developed by a suitably
qualified and experienced practitioner and must provide procedures to enable
consistent compliance with the FAC limits required by Condition 12 of this consent.
The SOP shall be provided to Waikato Regional Council within six (6) months of the
grant of consent.

8.

After reasonable mixing, the discharge must not give rise to any of the following
effects within the Waikato River:
(1)

Any conspicuous oil or grease films, scums or foams or floatable or suspended
materials, and/or

(2)

Any conspicuous changes in the colour or visual clarity.

9.

The discharge must be such that it does not significantly impede the upstream
movement of fish and other aquatic fauna in the vicinity of the discharge, nor be such
that it would cause the receiving water to be unsuitable for stock watering.

10.

The discharge must be such that it does not cause any conspicuous erosion or
scouring at the point of discharge into the Waikato River.

11.

The discharge point must be designed and constructed to ensure that:

12.

(1)

The discharge mixes rapidly with any natural water at the point of discharge;
and

(2)

Any structure in the Waikato River does not constitute a hazard to river users.

This discharge authorised by this consent must not exceed the following discharge
quality parameters:
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Parameter

Total Suspended Solids

Dissolved Aluminium

Fluoride

Free Available Chlorine

92nd

Units

Median

kg/day

500

800

1,000

g/m3

–

–

50

kg/day

40

70

80

g/m3

–

–

4

kg/day

9.5

17

19

g/m3

–

–

2

g/m3

0.13

0.2

0.25

–

–

10

Chemical Oxygen Demand
g/m3
(as a proxy for glycerine)

Percentile

Maximum

Range between 6.5 and 9 pH units
(no median, percentile or maximum values apply)

pH
(1)

The applicable median load and median concentration must not exceed the limits
set out in the table above as determined by samples taken between the period of
July 1 of any given year to June 30 of the following year.

(2)

The applicable 92nd percentile load and concentration must not exceed the limits
set out in this table above for more than four (4) weekly samples taken between
the period of July 1 of any given year to June 30 of the following year.

(3)

The applicable maximum load and concentration must not exceed the limits set
out in this table for any samples taken.

13.

The Consent Holder must install an oil filter / trap for any compressed air sparging
system used for cleaning of the screens to ensure that oil does not discharge through
the screens.

14.

The cleaning of the screens must be carried out in a way that minimises visual effects
and adverse effects on aquatic life.

15.

In conjunction with Resource Consent 137497, the Consent Holder must undertake
monitoring of the discharge in accordance with an approved Discharge Monitoring
Plan (DMP) developed by a suitably qualified and experienced practitioner. As a
minimum, the DMP must include procedures for monitoring the following:
(1)

Which determinands in the raw water must be monitored to adequately
characterise the water quality of the Waikato River;

(2)

The Waikato River flow;

(3)

Water quality determinands in any discharge back to the Waikato River. As a
minimum these must include:
i.

pH;
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ii.

total suspended solids;

iii.

dissolved aluminium;

iv.

chemical oxygen demand (as a proxy for glycerine);

v.

fluoride; and

vi.

free available chlorine.

(4)

The frequency of sampling of discharges to the Waikato River.

(5)

The location at which monitoring is to be undertaken.

The consent holder must use a suitably qualified and experienced practitioner to
review and update the DMP on a two-yearly basis.
The consent holder must submit the DMP to the Waikato Regional Council for
approval acting in a certification capacity within six (6) months of grant of consent and
each time the plan is reviewed or updated.
The consent holder must provide advised representatives of Te Whakakitenga o
Waikato Incorporated, Te Taniwha o Waikato, Te Tokanganui-a-noho Regional
Management Committee and Hauauru Ki Uta Regional Management Committee, Ngā
Waihua o Paerangi, Te Kotahitanga o Ngāti Tuwharetoa, Raukawa Settlement Trust,
Te Arawa River Iwi Trust, Ngāti Tahu-Ngāti Whāoa, and the Waikato River Authority
a copy of the DMP at the same time as the document is provided to Waikato Regional
Council.
16.

The consent holder must provide an Improvements Report to the Waikato Regional
Council and must share the information with advised representatives of Te
Whakakitenga o Waikato Incorporated, Te Taniwha o Waikato, Te Tokanganui-anoho Regional Management Committee and Hauauru Ki Uta Regional Management
Committee, Ngā Waihua o Paerangi, Te Kotahitanga o Ngāti Tuwharetoa, Raukawa
Settlement Trust, Te Arawa River Iwi Trust, Ngāti Tahu-Ngāti Whāoa, and the
Waikato River Authority by 30 September 2028 and at five yearly intervals thereafter.
This report must detail options identified to reduce the discharge of contaminants
authorised by this resource consent, including the use of alternative technologies and
enhancements at the current water treatment plant. The report must specifically
identify or discuss:
(1)

The reduction of contaminants that could be achieved; and

(2)

The cost implications; and

(3)

The technical feasibility; and

(4)

The ages and condition of the relevant existing water treatment plant; and

(5)

The environmental implications of making the changes; and

(6)

The relevance or suitability of the reduction when also considering existing
contaminant loads in the Waikato River upstream of the discharge and in the
raw water taken; and

(7)

Any water supply safety considerations.

Further, the report must outline any modifications or enhancements that have
occurred in the period prior to the report submitted, are planned to occur or areas that
require further investigation. The report provided under this condition must be made
publicly available on Watercare’s website.
17.

The consent holder must notify the Waikato Regional Council as soon as practicable
and within one working day of becoming aware of any non-compliance with the
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conditions of this consent. The notice period or frequency of reporting noncompliance may be altered or reduced with the written agreement of the Waikato
Regional Council.
18.

In conjunction with Resource Consent 137497, the Consent Holder must compile an
annual report on the monitoring undertaken in accordance with the requirements of
this resource consent for the period 1 July to 30 June of each year. This report must
be provided to the Waikato Regional Council and to advised representatives of Te
Whakakitenga o Waikato Incorporated, Te Taniwha o Waikato, Te Tokanganui-anoho Regional Management Committee and Hauauru Ki Uta Regional Management
Committee, Ngā Waihua o Paerangi, Te Kotahitanga o Ngāti Tuwharetoa, Raukawa
Settlement Trust, Te Arawa River Iwi Trust, Ngāti Tahu-Ngāti Whāoa, and the
Waikato River Authority by 30 September each year. As a minimum, the annual
report must include:
(1)

A summary of information gathered under the DMP as required by Condition 15
of this consent; and

(2)

A summary of any non-compliances identified and actions that have been
undertaken or are recommended; and

(3)

Any other information the consent holder considers appropriate.

The report provided under this condition must be made publicly available on
Watercare’s website.
19.

At any time during the years 2026, 2031, 2036, and 2041, 2046 and 2051 the
Waikato Regional Council may, following service of notice on the consent holder,
commence a review of the conditions of this consent pursuant to section 128(1) of the
Resource Management Act 1991 for the following purposes:
(1)

Require the consent holder to adopt the best practical option to remove or
reduce any adverse effect on the environment, or

(2)

To deal with any other adverse effect on the environment that the exercise of
this consent may have an influence, or

(3)

To review monitoring requirements to determine any actual or potential adverse
effect on the environment, or

(4)

To review the consistency of conditions of this consent with future changes to
Te Ture Whaimana o Te Awa o Waikato / Vision and Strategy as set out in
Schedule 2 of the Waikato-Tainui Raupatu Claims (Waikato River) Settlement
Act 2010, as provided for in section 14(2) of that Act and, if necessary, to
address any inconsistency of the conditions of this consent with the changes to
Te Ture Whaimana o Te Awa o Waikato / Vision and Strategy by way of further
or amended conditions.

20.

In accordance with section 125 of the Resource Management Act 1991, this consent
shall lapse five (5) years after commencement unless it has been given effect to
before the end of that period or an application is made and granted prior to the expiry
of that period for an extension of the lapse period.

21.

The consent holder must pay to Waikato Regional Council any administrative charge
fixed in accordance with section 36 of the Resource Management Act 1991, or any
charges prescribed in accordance with regulations made under section 360 of the
Resource Management Act 1991.
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RESOURCE CONSENT
CERTIFICATE

Resource Consent:

AUTH131259.06.01

File Number:

60 98 00A
Pursuant to the Resource Management Act 1991, the
Board of Inquiry for the Watercare Waikato River Water
Take Proposal appointed under section 149J of the
Resource Management Act 1991Waikato Regional
Council hereby grants consent to:
Watercare Services Limited
Private Bag 92521
Victoria Street West
Auckland 1142
(hereinafter referred to as the Consent Holder)

Consent Type:

Land Use Consent

Consent Subtype:

Occupation and disturbance of the bed of the river

Activity authorised:

To undertake activities in, on, under, or over the bed of the
Waikato River for the purposes of enabling the construction of
water intake and discharge structures and pipelines, including
erecting intake structures and pipelines, erecting, using and
removing a coffer dam structure and temporary access platform
and all associated disturbance of the bed of the Waikato River.

Map reference:

At or about NZTM 1776955E 5871971N

Consent duration:

This consent will expire 10 years from the date of
commencement.

Subject to the conditions overleaf:
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1.

The activities authorised by this consent must be undertaken in general accordance
with the application for this resource consent as set out in the Watercare Services
Limited “Proposed Waikato River Take Resource Consent Applications and
Assessment of Environmental Effects” dated 11 December 2020, except where
otherwise required in the consent conditions below. Where there is any inconsistency
between the application documentation and the consent conditions, the consent
conditions prevail.

2.

The exercise of this consent is subject to the conditions listed in Schedule 1:
Common Conditions.

3.

The activities authorised by this consent must take place at or about map reference
NZTM 1776955E 5871971N and within the construction area shown in Figure
12537604-SK023.

4.

The consent holder must ensure that a 20m buffer zone (as shown in Figure
12537604-SK023) is maintained between the structures authorised under this
consent and the sacred rocks located at the confluence of the unnamed Wairiri
stream with the Waikato River.

5.

The consent holder must provide the Resource Use Directorate of Waikato Regional
Council at least 15 working days prior to works commencement a final Construction
Management Plan (CMP). The objective of the CMP is to document the measures by
which the consent holder intends to comply with all conditions of resource consent
during the construction phase and must include, but not be limited to, the following;
a)

Location of proposed works and structures;

b)

Type and description of the proposed works;

c)

Construction and design details;

d)

A schedule of construction activities;

e)

Vehicle access routes;

f)

Proposed spill prevention and response measures; and

g)

Proposed methodology for removal of the temporary structures once the works
are complete.

The CMP must be certified in writing by the Waikato Regional Council acting in a
technical certification capacity prior to any works authorised by this consent
commencing and the consent holder must undertake all activities authorised by this
consent in accordance with the certified CMP. Certification must not be unreasonably
withheld by the Waikato Regional Council and the CMP must be deemed to be
certified if the Waikato Regional Council does not respond within 15 working days
(excluding time associated with requesting and receiving further information) of
submitting the CMP.
6.

The consent holder must appoint a representative(s) prior to commencement of any
works authorised by this consent, who shall be the Waikato Regional Council’s
principal contact person regarding matters relating to this consent. The consent
holder must inform the Waikato Regional Council of the representative’s name and
how they can be contacted prior to this consent being exercised. Should that
person(s) change during the term of this resource consent, the consent holder must
immediately inform the Waikato Regional Council and must also give written notice to
the Waikato Regional Council of the new representative’s name and how they can be
contacted.

7.

The consent holder must arrange and conduct a pre-construction site meeting and
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invite the Waikato Regional Council, the site representative nominated under
Condition 6 of this consent, the contractor, and any other party representing the
consent holder prior to any works authorised by this consent commencing on the site.
Advice Note: In the case that any of the invited parties, other than the site
representative does not attend this meeting, the consent holder will have complied
with this condition, provided the invitation requirements is met.
8.

The consent holder must inform the Waikato Regional Council in writing, not less than
3 working days prior to commencement of any works, of the start date of the works
authorised by this resource consent.

9.

The consent holder is responsible for all contractor operations related to the exercise
of this consent and must ensure contractors are made aware of the conditions of this
consent and ensure compliance with those conditions.

10.

A copy of this consent must be kept onsite at all times that physical works authorised
by this consent are being undertaken and must be produced without unreasonable
delay upon request from a servant or agent of the Waikato Regional Council.

11.

Construction of the structures authorised under this consent must be supervised by a
suitably experienced and qualified engineer.

12.

The consent holder must maintain any temporary construction platform structures to
preserve the integrity and stability of the structures and/or to control erosion.

13.

The consent holder must maintain any temporary construction structures so that no
part causes a navigational hazard. If part of the structure is dislodged (e.g., breaks
loose due to wind or water processes) it must be immediately retrieved by the
consent holder. Should the material lost be a hazard to navigation, Maritime New
Zealand or such other appropriate body must be immediately informed.

14.

White lights must be displayed at night on the outside corners of the in-river
construction activities for river navigation purposes.

15.

Suitable notices must be posted on site and on the nearest public boat ramps (at
Tuakau and Mercer) to:
i.

Warn the public of any hazard caused by the construction activities; and

ii.

Warn the public of any hazard associated with the site once construction
activities are complete; and

iii.

Warn of any navigational hazard caused by the presence of any structures or
vessels associated with the authorised activities.

The notices must be posted at least seven days before the commencement of the
works and remain in place for the duration of the works.
16.

All machinery, pumps, generators and ancillary equipment must be operated in a
manner, which ensures spillages of fuel, oil and similar contaminants are prevented,
particularly during refuelling and machinery servicing and maintenance. Refuelling
and lubrication activities must be carried out away from any water body, ephemeral
water body, or overland flow path, such that any spillage can be contained so that it
does not enter surface water.

17.

The consent holder must ensure that all machinery used in the exercising of this
consent is cleaned prior to being transported to/from the site to ensure that all seed
and/or plant matter has been removed and documented in accordance with the
National Pest Control Agencies A series, best practice (Code A16) guidelines,
available to download from https://waikatoregion.govt.nz/assets/WRC/Services/plant175

and-animal-pests/Keepitclean.pdf.
18.

The construction works for any tunnel connecting to the intake structure and
discharge pipes must be isolated from the Waikato River flow during the tunnel
construction phase.

19.

Any tunnel constructed must be undertaken in such a manner that avoids effects on
the stability of the bluff and such that there is no direct discharge of tunnel drilling
materials to the Waikato River flow during construction. For the purposes of this
condition, tunnel drilling material may include drilling muds and fluids as well as
tunnel cuttings.

20.

Works for the erection and placement of the structures and activities authorised under
this consent must be carried out in a manner that complies with the noise levels set
out in NZS 6803: 1999 "Acoustics - Construction Noise” or any subsequent updated
version of that document.

21.

Re-vegetation and/or stabilisation of all disturbed areas must be completed in
accordance with the measures detailed in the document titled “Erosion and Sediment
Control – Guidelines for Soil Disturbing Activities” (Technical Report No. 2009/02 –
dated January 2009).

22.

The consent holder must submit “as-built” details of the structures and activities
associated with the exercise of this consent to Waikato Regional Council. Such
details must demonstrate that the works have been carried out in accordance with
accepted civil engineering practice and are such as to meet the conditions of this
consent.

23.

In accordance with section 125 of the Resource Management Act 1991, this consent
shall lapse ten (10) years after commencement unless it has been given effect to
before the end of that period or an application is made and granted prior to the expiry
of that period for an extension of the lapse period.

24.

The consent holder must pay to Waikato Regional Council any administrative charge
fixed in accordance with section 36 of the Resource Management Act 1991, or any
charges prescribed in accordance with regulations made under section 360 of the
Resource Management Act 1991.
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RESOURCE CONSENT
CERTIFICATE
Resource Consent:

AUTH131259.07.01

File Number:

60 98 00A
Pursuant to the Resource Management Act 1991, the
Board of Inquiry for the Watercare Waikato River Water
Take Proposal appointed under section 149J of the
Resource Management Act 1991Waikato Regional
Council hereby grants consent to:
Watercare Services Limited
Private Bag 92521
Victoria Street West
Auckland 1142
(hereinafter referred to as the Consent Holder)

Consent Type:

Water Permit

Consent Subtype:

Dam, divert and surface water take

Activity authorised:

To dam, divert and take water associated with the construction
of a coffer dam around the construction area for the intake and
discharge structures and pipelines and associated dewatering
activities within the coffer dam area for the purposes of enabling
the construction of a new intake and discharge structures and
pipelines.

Map reference:

At or about NZTM 1776955E 5871971N

Consent duration:

This consent will expire 10 years from the date of
commencement.

Subject to the conditions overleaf:
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1.

The activities authorised by this consent must be undertaken in general accordance
with the application for this consent as set out in the Watercare Services Limited
“Proposed Waikato River Take Resource Consent Applications and Assessment of
Environmental Effects” dated 11 December 2020, except where otherwise required in
the consent conditions below. Where there is any inconsistency between the
application documentation and the consent conditions, the consent conditions prevail.

2.

The exercise of this consent is subject to the conditions listed in Schedule 1:
Common Conditions.

3.

The activities authorised by this consent must take place at or about map reference
NZTM 1776955E 5871971N and within the construction area shown in Figure
12537604-SK023.

4.

The consent holder must ensure that a 20m buffer zone (as shown on Figure
12537604-SK023) is maintained between the structures authorised under this
consent and the sacred rocks located at the confluence of the unnamed Wairiri
stream with the Waikato River.

5.

The consent holder must provide the Resource Use Directorate of Waikato Regional
Council at least 15 working days prior to works commencement a final Construction
Management Plan (CMP). The objective of the CMP is to document the measures by
which the consent holder intends to comply with all conditions of resource consent
during the construction phase and must include, but not be limited to, the following;
a)

Location of proposed works and structures;

b)

Type and description of the proposed works;

c)

Construction and design details;

d)

A schedule of construction activities;

e)

Vehicle access routes;

f)

Proposed spill prevention and response measures; and

g)

Proposed methodology for removal of the temporary structures once the works
are complete.

The CMP must be certified in writing by the Waikato Regional Council acting in a
technical certification capacity prior to any works authorised by this consent
commencing and the consent holder must undertake all activities authorised by this
consent in accordance with the certified CMP. Certification must not be unreasonably
withheld by the Waikato Regional Council and the CMP must be deemed to be
certified if the Waikato Regional Council does not respond within 15 working days
(excluding time associated with requesting and receiving further information) of
submitting the CMP.
6.

The consent holder must appoint a representative(s) prior to commencement of any
works authorised by this consent, who shall be the Waikato Regional Council’s
principal contact person regarding matters relating to this consent. The consent
holder must inform the Waikato Regional Council of the representative’s name and
how they can be contacted prior to this consent being exercised. Should that
person(s) change during the term of this resource consent, the consent holder must
immediately inform the Waikato Regional Council and must also give written notice to
the Waikato Regional Council of the new representative’s name and how they can be
contacted.

7.

The consent holder must arrange and conduct a pre-construction site meeting and
invite the Waikato Regional Council, the site representative nominated under
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Condition 6 of this consent, the contractor, and any other party representing the
consent holder prior to any works authorised by this consent commencing on the site.
Advice Note: In the case that any of the invited parties, other than the site
representative does not attend this meeting, the consent holder will have complied
with this condition, provided the invitation requirements is met.
8.

The consent holder must inform the Waikato Regional Council in writing, not less than
3 working days prior to the commencement of any works, of the start date of the
works authorised by this resource consent.

9.

The consent holder is responsible for all contractor operations related to the exercise
of this consent and must ensure contractors are made aware of the conditions of this
consent and ensure compliance with those conditions.

10.

A copy of this consent must be kept onsite at all times that physical works authorised
by this consent are being undertaken and must be produced without unreasonable
delay upon request from a servant or agent of the Waikato Regional Council.

11.

Construction of the structures authorised under this consent must be supervised by a
suitably experienced and qualified engineer.

12.

The consent holder must maintain any temporary construction platform structures to
preserve the integrity and stability of the structures and/or to control erosion.

13.

The consent holder must maintain any temporary construction structures so that no
part causes a navigational hazard. If part of the structure is dislodged (e.g., breaks
loose due to wind or water processes) it must be immediately retrieved by the
consent holder. Should the material lost be a hazard to navigation, Maritime New
Zealand or such other appropriate body must be immediately informed.

14.

White lights must be displayed at night on the outside corners of the in-river
construction activities for river navigation purposes.

15.

Suitable notices must be posted on site and on the nearest public boat ramps (at
Tuakau and Mercer) to:
i.

Warn the public of any hazard caused by the construction activities; and

ii.

Warn the public of any hazard associated with the site once construction
activities are complete; and

iii.

Warn of any navigational hazard caused by the presence of any structures or
vessels associated with the authorised activities.

The notices must be posted at least seven days before the commencement of the
works and remain in place for the duration of the works.
16.

All machinery, pumps, generators and ancillary equipment must be operated in a
manner, which ensures spillages of fuel, oil and similar contaminants are prevented,
particularly during refuelling and machinery servicing and maintenance. Refuelling
and lubrication activities must be carried out away from any water body, ephemeral
water body, or overland flow path, such that any spillage can be contained so that it
does not enter surface water.

17.

The consent holder must ensure that all machinery used in the exercising of this
consent is cleaned prior to being transported to/from the site to ensure that all seed
and/or plant matter has been removed and documented in accordance with the
National Pest Control Agencies A series, best practice (Code A16) guidelines,
available to download from https://waikatoregion.govt.nz/assets/WRC/Services/plantand-animal-pests/Keepitclean.pdf.
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18.

The construction works for any tunnel connecting to the intake structure and
discharge pipes must be isolated from the Waikato River flow during the tunnel
construction phase.

19.

Any tunnel constructed must be undertaken in such a manner that avoids effects on
the stability of the bluff and such that there is no direct discharge of tunnel drilling
materials to the Waikato River flow during construction. For the purposes of this
condition, tunnel drilling material may include drilling muds and fluids as well as
tunnel cuttings.

20.

Works for the erection and placement of the structures and activities authorised under
this consent must be carried out in a manner that complies with the noise levels set
out in NZS 6803: 1999 "Acoustics - Construction Noise” or any subsequent updated
version of that document.

21.

Re-vegetation and/or stabilisation of all disturbed areas must be completed in
accordance with the measures detailed in the document titled “Erosion and Sediment
Control – Guidelines for Soil Disturbing Activities” (Technical Report No. 2009/02 –
dated January 2009).

22.

The consent holder must submit “as-built” details of the structures and activities
associated with the exercise of this consent to Waikato Regional Council. Such
details must demonstrate that the works have been carried out in accordance with
accepted civil engineering practice and are such as to meet the conditions of this
permit.

23.

In accordance with section 125 of the Resource Management Act 1991, this consent
shall lapse ten (10) years after commencement unless it has been given effect to
before the end of that period or an application is made and granted prior to the expiry
of that period for an extension of the lapse period.

181

RESOURCE CONSENT
CERTIFICATE
Resource Consent:

AUTH131259.09.01

File Number:

60 98 00A
Pursuant to the Resource Management Act 1991, the
Waikato Regional Council Board of Inquiry for the
Watercare Waikato River Water Take Proposal appointed
under section 149J of the Resource Management Act
1991 hereby grants consent to:
Watercare Services Limited
Private Bag 92521
Victoria Street West
Auckland 1142
(hereinafter referred to as the Consent Holder)

Consent Type:

Discharge Permit

Consent Subtype:

Discharge – other

Activity authorised:

To discharge water into the Waikato River from dewatering the
work area behind a coffer dam installed for the purposes of
enabling the construction of an intake and discharge structures
and pipelines adjacent to the existing Watercare intake.

Map reference:

At or about NZTM 1776955E 5871971N

Consent duration:

This consent will expire 10 years from the date of
commencement.

Subject to the conditions overleaf:
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1.

The activity authorised by this consent must be undertaken in general accordance
with the application for this consent as set out in the Watercare Services Limited
“Proposed Waikato River Take Resource Consent Applications and Assessment of
Environmental Effects” dated 11 December 2020, except where otherwise required in
the consent conditions below. Where there is any inconsistency between the
application documentation and the consent conditions, the consent conditions prevail.

2.

The exercise of this consent is subject to the conditions listed in Schedule 1:
Common Conditions.

3.

The activities authorised by this consent must take place at or about map reference
NZTM 1776955E 5871971N and within the construction areas shown in Figure
12537604-SK023.

4.

The discharge must be such that it does not significantly impede the upstream
movement of fish and other aquatic fauna in the vicinity of the discharge, nor be such
that it would cause the receiving water to be unsuitable for stock watering.

5.

The discharge must be such that it does not cause any conspicuous erosion or
scouring at the point of discharge into the Waikato River.

6.

The discharge points must be designed and constructed to ensure that:
(1)

The discharge mixes with the Waikato River at the point of discharge; and

(2)

Any structure in the Waikato River does not constitute a hazard to river users.

7.

The Consent Holder must install an oil filter / trap to ensure that oil is not discharged
from behind the coffer dam.

8.

The discharge must be carried out in a way that minimises visual effects and adverse
effects on aquatic life.

9.

After reasonable mixing, the discharge must not give rise to any of the following
effects within the Waikato River:

10.

(1)

Any conspicuous oil or grease films, scums or foams or floatable or suspended
materials, and/or

(2)

Any conspicuous changes in the colour or visual clarity.

In accordance with section 125 of the Resource Management Act 1991, this consent
shall lapse ten (10) years after the date on which it commenced unless it has been
given effect to before the end of that period or an application is made and granted
prior to the expiry of that period for an extension of the lapse period.
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Schedule 1: Common Conditions
Restoration and Protection
A.

The consent holder must provide:
(1)

Initial funding of $2 million to the Waikato River Clean-up Trust within 12
months of the commencement grant of these this consents; and

(2)

Thereafter, annual funding of $2 million for the duration of water permit
AUTH131259.01.01 to the Trust or entity determined in accordance with
condition C below.

B.

The consent holder must provide a report to the Waikato Regional Council and to
advised representatives of Te Whakakitenga o Waikato Incorporated, Te Taniwha o
Waikato, Te Tokanganui-a-noho Regional Management Committee and Hauauru Ki
Uta Regional Management Committee, Ngā Waihua o Paerangi, Te Kotahitanga o
Ngāti Tuwharetoa, Raukawa Settlement Trust, Te Arawa River Iwi Trust, Ngāti TahuNgāti Whāoa, and the Waikato River Authority by 30 September 2026 and every five
years thereafter setting out the enhancement planting and works undertaken in the
preceding period, the works and activities proposed for the forthcoming period and
how the funding provided under Condition A has been applied and the betterment
achieved. The report provided under this condition shall be made publicly available
on Watercare’s website.

C.

Within 12 months of the commencement grant of theseis consents and
following consultation between the consent holder and Te Whakakitenga o
Waikato Incorporated, the consent holder must:

D.C.

(1)

establish a trust with Te Whakakitenga o Waikato Incorporated
nominated trustees, whose purpose is to promote the restoration and
protection of the health and wellbeing of the Waikato River including its
tributaries, and through that the relationship Waikato-Tainui and Waikato
River iwi have with the River, in accordance with their tikanga and kawa;
or

(2)

establish a trust whose purpose is to promote the restoration and
protection of the health and wellbeing of the Waikato River including its
tributaries; or

(3)

provide the ongoing annual funding referred to in condition A above to
the Waikato River Clean-up Trust whose object is set out in the WaikatoTainui Raupatu Claims (Waikato River) Settlement Act 2010.

Within 2 years of the commencement grant of these this consents and following
consultation with advised representatives of Te Whakakitenga o Waikato
Incorporated and Te Taniwha o Waikato, the consent holder must prepare an
Ecological Enhancement Plan (“EEP”) for the enhancement of the area generally
shown in Tonkin + Taylor Figure 1 Potential Kahikatea and Wetland Location.
The EEP must, as a minimum, include the following matters:
(1)

The works, planting, fencing, predator and pest control and maintenance
required to enhance the ecological values of the areas shown in Figure Tonkin
+ Taylor Figure 1 Potential Kahikatea and Wetland Location, including any
drainage and water flow paths; and
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(2)
E.D.

The proposed timing for implementation of the matters described in (1) above.

The consent holder must implement the EEP developed in accordance with Condition
C or any revision to the plan prepared under Condition 0 following the timetable set
out in the EEP using funds contributed under Condition A.
Advice Note: Additional resource consents may be required for the establishment of
the wetland and any diversion of water that may be required. Work on establishing
the wetland must not commence until such time as any resource consents required
have been obtained.

F.E.

The consent holder must provide a report to the Waikato Regional Council and share
the report with advised representatives of Te Whakakitenga o Waikato Incorporated
and Te Taniwha o Waikato by 30 September 2026 and every five years thereafter
setting out the enhancement planting and works undertaken in the preceding period
and the works and activities proposed for the forthcoming period.

G.F.

The consent holder must review the EEP in consultation with advised representatives
of Te Whakakitenga o Waikato Incorporated and Te Taniwha o Waikato at not less
than five yearly intervals and updated as necessary. Any amendments to the EEP
must be lodged with the Waikato Regional Council no more than 3 months following
completion of the review.

Waikato-Tainui Liaison
H.G.

Within six months of the commencement grant of these this consents, the consent
holder must invite Te Whakakitenga o Waikato Incorporated and Te Taniwha o
Waikato to participate in a Waikato River water take “Tangata Whenua Liaison
Group” (“TWLG”).
a)

b)

The purpose of the TWLG is to facilitate consultation between Te Whakakitenga
o Waikato Incorporated and Te Taniwha o Waikato and the consent holder, and
provide a coordinated approach to:
i)

Advice on how construction activities, including excavations and
earthworks, are undertaken.

ii)

Supporting tangata whenua in exercising kaitiakitanga with respect to the
Waikato River within the context of this consent.

iii)

Discuss the design of monitoring programmes, including the incorporation
of appropriate matters of importance to Te Whakakitenga o Waikato
Incorporated and Te Taniwha o Waikato and the cultural indicators to be
included in the Cultural Management Plan required by Condition 0.

iv)

Identify and implement methods to involve tangata whenua in the ongoing
monitoring programme and the receipt of information, especially, but not
limited to, any non-compliance with the conditions of this consent.

v)

Reviewing draft reports and discussing the results of monitoring
programmes.

vi)

To make recommendations to the consent holder and/or the Waikato
Regional Council on appropriate changes to the physical and biological
monitoring framework in order to address cultural aspects of resource
utilisation and any ecological monitoring required.

The consent holder must, in complying with the reporting requirements of this
consent to the Waikato Regional Council, or when monitoring or research
activities are being planned, or when results are to be submitted in accordance
with the consents, invite the TWLG to a meeting to discuss any matter and
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share this information prior to submitting the information to the Waikato
Regional Council. The information must be provided to the TWLG not less than
3 working days in advance of the meeting so that the TWLG has time to review
and consider it. Final reporting to the Waikato Regional Council must
incorporate any feedback received from the TWLG (including identifying and
explaining any matters of disagreement).
c)

The consent holder must meet with the TWLG on a regular basis, and at least
once per year (unless otherwise agreed with the TWLG), regarding the consent
holder’s activities in relation to the consents.

Kaitiakitanga
I.H.

The consent holder must invite Te Whakakitenga o Waikato Incorporated and Te
Taniwha o Waikato to each appoint one (and once appointed, from time to time,
replace) Kaitiaki Advisor to undertake the tasks set out in these conditions, including
to provide advice on the matters identified in condition 0(a)(i)-(vi).

J.I.

The obligations in conditions 0, 0 and 0 only apply while there is an appointed Kaitiaki
Advisor in place who is able to carry out the tasks under those conditions. For the
avoidance of doubt, the consent holder is not in breach of these conditions if for any
reason a Kaitiaki Advisor is not appointed or replaced or otherwise fails to carry out
the tasks under these conditions.

K.J.

The consent holder must fund the reasonable costs of the Kaitiaki Advisors, adjusted
annually to recognise the expected time commitment required of the Kaitiaki Advisors
during construction and subsequent operation of the infrastructure authorised under
the consents.

Cultural Indicators Monitoring
L.K.

The consent holder must, within twelve months of the commencement grant of these
consents, following consultation with the TWLG and having regard to the advice of
the Kaitiaki Advisors appointed pursuant to condition 0, submit to the Waikato
Regional Council for approval a Cultural Indicators Monitoring Plan covering the
activities authorised by this consent. The consent holder must include any comments
from the Kaitiaki Advisor in its submission of the Cultural Indicators Monitoring Plan to
the Waikato Regional Council, along with an explanation of where and why any
comments have not been incorporated into the Plan.

M.L.

The purpose of the Cultural Indicators Monitoring Plan is to assist the consent holder
and the Waikato Regional Council to understand the cultural effects of the activities
authorised by the consents. The Cultural Indicators Monitoring Plan is in addition to
the Monitoring Programme described in the conditions of the consents.

N.M.

The consent holder may, at any time following consultation with and having regard to
the advice of the Kaitiaki Advisors appointed pursuant to Condition 0, propose to the
Waikato Regional Council changes to the Cultural Indicators Monitoring Plan. Any
proposal to change the Cultural Indicators Monitoring Plan must incorporate any
feedback received from Te Whakakitenga o Waikato Incorporated and Te Taniwha o
Waikato regarding the changes (including identifying and explaining any matters of
disagreement).

O.N.

The Cultural Indicators referred to in the Cultural Indicators Monitoring Plan required
by Condition 0 (or as updated under Condition 0) must be specified in terms that are
capable of being clearly defined and assessed. They may include, but are not limited
to, assessing changes in the health of culturally significant flora and/or fauna and the
health of the Waikato River in the vicinity of the Watercare.
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P.O.

The consent holder must implement the Cultural Indicators Monitoring Plan
developed in accordance with Condition 0 (or as updated under Condition 0).

Q.P.

The Consent Holder must provide to the Waikato Regional Council and Te
Whakakitenga o Waikato Incorporated and Te Taniwha o Waikato an annual report
on the cultural indicators monitoring undertaken by 30 September each.

Protection of Culturally Significant Sites
R.Q.

The consent holder must ensure that a 20m buffer zone (as shown on Figure
12537604-SK022) is maintained between the intake or discharge structures located in
the Waikato River and the sacred rocks located at the confluence of the unnamed
Wairiri stream with the Waikato River.

Discovery Protocol
S.R.

The consent holder must ensure that the exercise of these this consents does not
disturb any sites of archaeological value or of cultural significance to Mana Whenua.

T.S.

In the event of any archaeological artefacts being discovered the works must, in the
vicinity of the discovery, cease immediately and the Waikato Regional Council,
Heritage New Zealand and representatives of Te Whakakitenga o Waikato
Incorporated (where artefacts are of Maori origin) must be notified within 24 hours.
Works may recommence on the written approval of the Waikato Regional Council
after considering:
a)

Mana Whenua interests and values;

b)

Protocols agreed upon by Te Whakakitenga o Waikato Incorporated and the
consent holder;

c)

The consent holder’s interests;

d)

Any Heritage New Zealand authorisations;

e)

Any archaeological or scientific evidence; and

f)

The assessment of the discovery by the registered archaeologist.

Advice Note: The consent holder is reminded of their responsibilities under the
Heritage New Zealand Pouhere Taonga Act 2014 regarding any potential
archaeological discoveries and requirement for archaeological authorities.
Marae Water Supply and Wastewater Assessment
U.T.

Within 6 months of the commencement grant of these this consents, the consent
holder, following consultation with Te Whakakitenga o Waikato Incorporated and Te
Taniwha o Waikato, must commence an assessment of the status of the water supply
and wastewater disposal systems for the Marae identified through that consultation.

V.U.

The purpose of the water supply and wastewater disposal system assessment is to
provide the basis for recommendations for alternative or upgraded water supply and
wastewater disposal systems at the identified Marae.

Executive committee on management, governance and use of the river
V.

Within 6 months of the grant of these consents, the consent holder must establish
and maintain a committee or board within its organisation to promote the vision and
strategy for the Waikato River set out in Schedule 2 to the Waikato-Tainui Raupatu
Claims (Waikato River) Settlement Act 2010 and must invite advised representatives
of Te Whakakitenga o Waikato Incorporated and Te Taniwha o Waikato to be
members of that committee or board in order to become material participants and
directly involved in all aspects of the management, governance and use of the river,
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including its water. In particular, the purpose and functions of that committee or board
shall include all matters in which Watercare is engaged relating to:
a) reduction in reliance on the Waikato River for the supply of water to Auckland;
b) reduction in the volume (both relative and absolute) of water taken from the
Waikato River;
c) increased resilience of the Waikato River to human activities and their effects;
and
d) in that context, recognition of the rights and interests of tāngata whenua in
fresh water.
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